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REEVALUATING CONSUMER DEBT
ENFORCEMENT: WHY WE DON’T NEED COURTS
TO ENFORCE CONSUMER DEBT CONTRACTS

Adam Toobin*

Enforcing consumer debt contracts against low- and middle-
income borrowers, rather than making consumer debt markets work
better, is inefficient and exacerbates consumer protection concerns.
While consumer debt litigation—and enforcement of consumer debt
contracts through wage and bank account garnishment—may have
once strengthened nascent consumer debt markets, consumer credit
scoring now effectively structures consumers’ incentives to repay their
debt obligations. Debt enforcement is not necessary to encourage
consumers to repay their debts and tends to drive borrowers into
bankruptcy. Debt enforcement also undermines efforts to provide
consumer protection in these markets by raising the stakes of any debt
contract—where any default can turn into judicial orders to seize a
borrower’s wages or other assets. That debt enforcement has far-
reaching negative consequences for both the efficiency and fairness of
consumer debt markets sparks several proposals for reform that are
discussed in the final part of this Essay.
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INTRODUCTION

Consumer debt is ubiquitous.' Virtually every American
accesses consumer credit at some point in their lives, and most

1. As discussed throughout this Essay, the variety of such contracts is
extensive. Consumer debts can include, among others, personal loans, credit
card loans, buy-now-pay-later credit, payday loans, auto title loans as well as
debts owed to telecommunications, utility, medical and retail providers or the
government. These debts can also be unsecured or secured. The focus of this
Essay is unsecured consumer debts primarily owed to businesses whose trade is
making consumer loans (such as credit card companies or payday lenders).
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Americans use consumer credit frequently.? The Federal Reserve
estimates that 82 percent of American adults, or approximately
214 million individuals, have a credit card.® Other sources of
consumer credit include payday loans, auto loans and buy-now-
pay-later credit. For low-income Americans in particular, credit
markets are more than just a convenience. Rather, they have
become a critical source of social insurance, especially as public
sources of social insurance have shrunk.* That means that
individuals turn to credit cards and other sources of consumer
credit to help them cover basic needs instead of, or in addition to,
public support. Yet, this private alternative is not self-
effectuating; consumer credit markets depend in significant part
upon what has become the modal lawsuit filed in the United
States—the debt collection lawsuit.®

Pew assesses that 4 million debt collections suits were
brought in U.S. courtrooms in 2013, up from 1.7 million in 1990.°
This growing caseload now accounts for one in four civil suits in
America.” It also contributes to racial disparities: a debt collection
suit is twice as likely to be brought against a Black debtor as a
white debtor, even when existing differences in income are held

2. See BD. OF GOVERNORS OF THE FED. RSRV. SvS., REPORT ON THE ECONOMIC
WELL-BEING OF U.S. HOUSEHOLDS IN 2022 44 (2023) [hereinafter Fed Credit Report],
https://www.federalreserve.gov/publications/files/2022-report-economic-well-
being-us-households-202305.pdf [https://perma.cc/8KD7-225N] (finding that
about “half of people with income between $25,000 and $99,999 carried a
balance on a credit card at least once in the past 12 months”).

3. Id.at44-45.

4. See, e.g., EMILY ZACKIN & CHLOE N. THURSTON, THE POLITICAL DEVELOPMENT
OF AMERICAN DEBT RELIEF 11-16, 144—45 (2024); see also Andreas Wiedemann,
How Credit Markets Substitute for Welfare States and Influence Social Policy
Preferences: Evidence from US States, 52 BRIT. J. PoL. Sci. 829, 830 (2022)
(identifying “a 10-percentage-point increase in the state-level unemployment
replacement rate lowers unsecured debt levels by about 30 per cent, or $5,300”);
Jacob Gerner Hariri et al., Middle Class Without a Net: Savings, Financial Fragility,
and Preferences Over Social Insurance, 53 CoMmp. POL. STUDIES 892, 913 (2020);
Johnna Montgomerie, America’s Debt Safety-Net, 91 PUB. ADMIN. 871, 874 (2013).

5. See PEW CHARITABLE TRS., HOW DEBT COLLECTORS ARE TRANSFORMING THE
BUSINESS OF STATE COURTS 8 (May 2020), https://www.pewtrusts.org/en/research-
and-analysis/reports/2020/05/how-debt-collectors-are-transforming-the-busine
ss-of-state-courts [https://perma.cc/YX6G-CF97] [hereinafter PEW REPORT].

6. Seeid.

7. Seeid.
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constant.® Moreover, when successful, as these suits almost
always are,’ plaintiffs are typically awarded judicial garnishment
orders, resulting in about one percent of U.S. workers—
approximately 1.6 million individuals—being subject to wage
garnishment in any given month.'” The stringency of these
remedies pushes many borrowers into bankruptcy—in fact, the
clearest predictor of a state’s bankruptcy rate is its approach to
judicial debt enforcement, with greater protections against
garnishment associated with lower bankruptcy rates.'' These
judicial remedies, like garnishment, are outdated and weaken the
efficiency and fairness of consumer debt markets.

While debt enforcement may have made the earliest
expansion of consumer credit economical for lenders by helping
to insure against default, credit scoring today serves a similar

8. Seeid.at17.

9. As many as 70 percent of debt collection lawsuits result in a default
judgment against the defendant. See Megan Leonhardt, Debt Collectors Are
Leveraging the Court System More than Ever—and This May Have Significant
Consequences for Americans, CNBC (May 12, 2020), https://www.cnbc.com/2020/
05/11/debt-collectors-are-leveraging-the-courts-more-than-ever-before.html
[https://perma.cc/E2UM-4V3R]; see also CONSUMER FIN. PROT. BUREAU, STUDY OF
THIRD-PARTY DEBT COLLECTION OPERATION 19 (2016), https://files.consumerfina
nce.gov/f/documents/20160727_cfpb_Third_Party_Debt_Collection_Operation
s_Study.pdf [https://perma.cc/759L-FJF6].

10.  See Anthony A. DeFusco et al., Wage Garnishment in the United States: New
Facts from Administrative Payroll Records, 6 AM. ECON. REv.: INSIGHTS 38 (2024).
This study by Professor DeFusco calculated these percentages based on data
covering about 20 percent of American workers. To calculate the total number
of workers subject to garnishment, reference is made to total non-farm
employment based on data published by the Bureau of Labor Statistics, which
was 158,543,000 as of May of 2024. Assuming that the 20 percent of workers
covered by Professor DeFusco’s study are representative of the American
workforce, approximately 1.6 million workers would be subject to wage
garnishment in any given month. For the Bureau of Labor Statistics, see All
Employees, Total Nonfarm (PAYEMS), FED. Rsrv. BANK OF ST. Louls,
https://fred.stlouisfed
.org/series/PAYEMS [https://perma.cc/A74W-PY7U] (last visited Mar. 21, 2026).

11. MARY ESCHELBACH HANSEN & BRADLEY A HANSEN, BANKRUPT IN AMERICA: A
HISTORY OF DEBTORS, THEIR CREDITORS AND THE LAW IN THE TWENTIETH CENTURY 3
(2020).
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purpose.'? The sharp decrease in consumers’ credit scores when
they default on consumer debt results in less credit being
available on more expensive terms. This very real set of costs
discourages borrowers from accessing credit in excess of their
capacity to repay. This fairly basic and well understood
principle—that creditors track each borrower’s history of credit
access—reflects the economic incentives established by credit
scoring that encourage repayment of debts.” Credit scoring
undoubtedly has flaws and exacerbates racial and socioeconomic
inequality, but it ultimately works better for borrowers of all
stripes than judicial debt enforcement.

The most acute problems with judicial debt enforcement
arise when hard times come, as they inevitably do. During periods
of economic distress, the expanded rates of default and ultimately
bankruptcy are often the result of genuine inability to repay
brought on by loss of employment and/or significant unexpected
expenses like medical bills or costs associated with divorce rather
than the result of any sudden decline in a borrower’s commitment
to their debt. During these periods, settlement of existing debts
such that borrowers repay over longer time horizons or only in
part would generally be the best outcome for both borrowers and
lenders. However, lenders’ fear that a given borrower may be sued
by another lender to recover an existing debt, leaving the
remaining creditors with less or nothing, skews this dynamic and
encourages further harmful lawsuits which dramatically increase
the value of bankruptcy relief. Lenders race to demand recoveries
for fear that their debts will soon be discharged. As a result,
borrowers who, in good times, would have made every effort to
repay their debts, are, in bad times, consumed by their lenders’
debt collection efforts and resulting judicial enforcement orders.
Restricting debt enforcement may well be the best way to
encourage borrowers and lenders to restructure and settle debts,
especially during downturns, when defaults and incentives to sue
are at their highest.

12. Asdiscussed primarily in Part II, credit scores provide reputation-based
sanctions similar to those that operate in many other parts of today’s economy.
See generally Rory Van Loo, The Corporation as Courthouse, 33 YALE]. ON REG. 547,
559 (2016).

13.  See generally IGOR LIVSHITS, MEET THE NEW BORROWERS 2022 Q1 (2022); see
also infra Part III.
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Consumer protections as contemplated by existing federal
law, including the regulations of the Consumer Financial
Protection Bureau (hereinafter CFPB), do not directly respond to
these concerns. As discussed below, federal consumer credit
protection generally focuses on (i) promoting fair and accurate
disclosure of relevant commercial terms of consumer debt
contracts, (ii) ensuring accurate consumer credit reporting, and
(iii) limiting the use of certain types of unfair or abusive debt
collection practices. The irony, however, is that these regulations,
particularly in the context of the disclosure obligations of the
Truth in Lending Act and Regulation Z,'* operate, in part, as
protection against the nation’s own courts: only these federal
policies restrain courts from otherwise enforcing unfair,
deceptive or abusive contract terms.” Nonetheless, except for
certain limits on judicial remedies such as garnishment (discussed
in greater detail below), federal consumer protection law does not
address the dissonant incentives created by courts’ enforcement
of consumer debts.

Extricating public authorities, such as courts, from debt
enforcement would also improve the relationship between courts
and the communities they serve. As discussed below, debt
enforcement is largely a phenomenon that affects low-income
and minority communities. These suits often demand repayment
of money that people do not have. They enforce provisions of
complex debt contracts that consumers may not have known
about or understood when they agreed to the loan in the first
place. The perception that judicial enforcement of these
agreements is unfair may well weaken confidence in the legal
system and people’s willingness to turn to public authorities as a
source of assistance and support. With debt litigation as common
as it is generally, but particularly during periods of economic

14. Regulation Z contains the principal regulations implementing the Truth
in Lending Act. See generally 12 C.F.R. Part 1026 (2026).

15. Other than substantive and procedural limitations imposed by federal
and state law, courts will generally only refuse to enforce contracts that are
invalid as of the time they were made (i.e., were the product of fraud or undue
influence), where the court itself lacks jurisdiction or where the procedural and
substantive circumstances are so unfair as to “shock the conscience” and render
enforcement of the contract unconscionable. See, e.g., De La Torre v. CashCall,
Inc., 5 Cal.5th 966, 982—-84 (Cal. 2018).
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distress, this concern underscores a central question at the heart
of this Essay: Is judicial debt enforcement worth it?

This Essay argues no. Credit scoring already shapes
borrowers’ incentives to repay their debts in a manner that
promotes efficient consumer credit markets. Judicial debt
enforcement does not complement these incentives, but rather
generally diminishes the likelihood that borrowers and lenders
work together for a constructive negotiated outcome that
maximizes outcomes for each side. Bankruptcy is frequently the
result. Addressing the meaningful gaps in who has access to a
credit score—individuals who are “credit invisible”—is therefore
among the highest-priority policy interventions that would be
required to strengthen consumer credit markets. Moreover,
policy could also help encourage and facilitate settlement of debt
contracts to promote the best outcomes during the hardest times.
These interventions would facilitate a shift away from the use of
judicial debt enforcement in consumer credit markets. Before
these interventions are discussed and examined in greater detail
in Part IV, this Essay (i) outlines the basic framework of consumer
debt, credit scoring, default, debt collection, litigation, and
bankruptcy that constitute today’s consumer credit market in Part
I, (ii) discusses in greater detail the ways in which debt
enforcement creates counterproductive and inefficient dynamics
in Part I, and (iii) evaluates various rationales that may, in certain
circumstances, justify judicial debt enforcement in Part III. A
short conclusion follows Part IV.

I. CONSUMER CREDIT MARKETS IN PRACTICE

The various forms of debt that are the core of today’s
consumer credit market exist within a body of legal rules and
market practices that structure how those debts are resolved when
something goes wrong. At the heart of this system is the credit
score: the most important factor in determining whether a
borrower will qualify for credit and a powerful tool that drives
borrowers to prioritize repayment of their debts over other
financial demands. While this Essay looks at the interactions of
these different features of the market, this Part introduces them
in relative isolation. Sub-part A below outlines the various forms
of debt in the consumer credit market and the ways in which they
are distributed, often unevenly, across the country. Sub-part B
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introduces the credit score and explains its role at the heart of
today’s consumer credit market. Sub-parts C, D, and E discuss, in
turn, what happens when a borrower defaults, from the initial
non-judicial collection efforts, to the lawsuit and judgment, to
finally the judicial enforcement order, with a focus on the most
common such order, wage garnishment. Finally, Sub-part F
presents an overview of Chapter 7 Bankruptcy for low- and
middle-income individuals. Each of these components creates its
own important set of incentives for borrowers and lenders—how
these interactions sometimes enhance and, in the case of judicial
debt enforcement, sometimes diminish the likelihood for positive
outcomes, is the subject of the remainder of the Essay.

A. Consumer Debt: An Essential But Expensive
Resource for Millions

Consumer credit is everywhere, but lower-income Americans
are often relegated to lower-quality, more expensive sources of
credit. While housing debt makes up the largest share of debt for
American households generally, credit card and auto loan debt
make up a greater share of debt held by low- and middle-income
borrowers. Black and Hispanic borrowers also often face
additional disparities due to limited access or higher costs. While
these sources of credit may serve useful purposes, there is little
doubt that they represent among the highest cost debt available in
the U.S. financial system.

Notably, the payday lending industry is also heavily
concentrated among low-income borrowers: the average payday
borrower earns $30,000 annually’®, and 58% report difficulty in
meeting their monthly expenses.” Shorter-term and more

16. Relative to an annual average real income in the United States of $74,580
in 2022. See Real Median Household Income in the United States, FED. RSRV. BANK OF
St. Louts, https://fred.stlouisfed.org/series/MEHOINUSA672N [https://perma.cc
/YUMS8-DYP4] (last visited Mar. 21, 2026).

17.  See PEW REPORT, supra note 5. According to the CFPB, “payday loans are
short-term small-dollar loans generally repayable in a single payment due when
the consumer is scheduled to receive a paycheck or other inflow of income (e.g.,
government benefits).” See Payday, Vehicle Title, and Certain High-Cost
Installment Loans, 82 Fed. Reg. 54472, 5447677 (Nov. 11, 2017).
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expensive, payday loans accrue more than $9 billion in fees from
low-income Americans annually.'® Yet, the industry continues to
grow." In practice, payday loans are frequently unaffordable, and
borrowers are required to refinance partially repaid loans with
new loans from the same lenders: three-quarters of all payday
loans go to those who take out at least 11 payday loans annually.?
Payday lending is often used initially to cover emergency
expenses, but has become a routine part of many millions of
Americans’ finances.

Payday loans are also not the only form of high-cost credit
prevalent among low-income borrowers.” More than 2 million
Americans access auto title loans annually, paying billions in
fees.” In these cases, default on even small loans can lead to
seizure of the borrower’s car, an asset essential to many
Americans’ ability to maintain employment and raise children.
Automobiles may also be exempt from repossession in a Chapter
7 Bankruptcy proceeding.”? Pew reports that between 6 and 11
percent of auto title loan borrowers have a car repossessed
annually.? Demographics of users of auto title loans are like those
for payday borrowers.?” Loans are primarily taken by borrowers
with histories of poor credit, who are unlikely to shop around for

18.  See Payday Loan Facts and the CFPB’s Impact, PEW CHARITABLE TRS. (May
2016), https://www.pewtrusts.org/-/media/assets/2016/06/payday_loan_facts_a
nd_the_cfpbs_impact.pdf [https://perma.cc/5Q2N-RQ7W].

19. Even as some states seek to reform this industry, payday loans continue
to grow. In 2020, the industry was valued at over $30 billion and was forecasted
to top $40 billion by 2030. See Payday Loans Market to Hit $48.68 Billion by 2030:
Allied Market Research, PLuS COMPANY UPDATES (Sep. 15, 2021).

20. Id.

21. See PEW CHARITABLE TRS., AUTO TITLE LOANS: MARKET PRACTICES AND
BORROWERS' EXPERIENCES 1 (Mar. 2015), https://www.pewtrusts.org/~/media/asse
ts/2015/03/autotitleloansreport.pdf [https://perma.cc/8RG2-4YGC] [hereinafter
Auto Title Loans Report].

22.  Seeid.

23. Auto title loans, because they are secured debt, are not dischargeable in
Chapter 7 proceedings, though the debts may be restructured under the less
frequently used Chapter 13 procedures.

24. Repossession of a vehicle due to a default on an auto title loan typically
does not require judicial process under state law. Thus, though it is discussed
here, few if any of the more than 4 million civil debt suits filed annually in state
courts concern auto title loans.

25. Id.
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competitive prices. Borrowers are much more likely to choose a
lender based on factors like convenience, and as a result, lenders
often charge the maximum rates permissible under state law.*

A further important contributor to the heavy reliance on
credit is the financialization of the economy. Bank accounts have
become increasingly necessary across all sections of American
life. Yet access is not universal. “Only 81 percent of Americans are
fully banked,” according to the Federal Reserve.” However, this
categorization does not mean that the remaining 19 percent of
Americans simply cannot access credit markets. Rather, the
Federal Reserve describes at least 13 percent of Americans as
“underbanked,” meaning they rely on alternative financial
services, such as “money orders, check cashing services, payday
loans or payday advances, pawn shop loans, auto title loans, or tax
refund advances.”? Each of these services may represent a form
of credit. Fees and interest rates associated with these products
often make them among the most expensive financial services.
These high costs, in turn, make users of such products less likely
to build a credit score that enables them to access higher-quality
(i.e., cheaper) sources of credit.

Use of alternative financial services is concentrated among
low-income and Black and Hispanic adults: as many as one in four
Black adults are underbanked, according to the Federal Reserve’s
statistics.” Even in the credit card industry, disparities remain
nearly as prevalent. For example, among individuals earning
$50,000-$99,999, only 24 percent of white adults had credit card
applications denied in the past year, compared to 46 percent for
Black adults and 32 percent for Hispanic adults.*® Racial and
ethnic disparities, therefore, continue to structure how millions
of Americans engage with credit markets. Disparities in credit
access mean that borrowers from minority group backgrounds

26.  See Auto Title Loans Report, supra note 22.

27.  SeeFed Credit Report, supra note 3.

28. Id.

29. Id.

30. Id. at 44. Twenty-three percent of white adults in the same income
bracket were approved but only for less than the requested amount compared
to about 41 percent for Black and Hispanic adults. Id.
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face disadvantages that only compound in myriad ways across the
credit ecosystem.?

Federal and state laws regulate consumer debt in a number of
ways. The Truth in Lending Act and Regulation Z (hereinafter,
together, “TILA”) primarily protect consumers by regulating
inaccurate and unfair credit billing and credit card practices:
despite certain additional substantive limits, the principal focus
has traditionally been on ensuring adequate disclosure of the
material terms of consumer credit agreements. The CFPB has
authority to establish rules under TILA and has, in recent years,
acted under this authority to apply more stringent disclosure
requirements for certain industry participants, such as payday
lenders.** In addition, state laws can provide licensing or other
requirements for lenders to make consumer loans and often
include substantive limits, notably through usury laws, which
restrict the amount of interest that lenders can charge
borrowers.* These federal and state rules can be extensive, and
there is little evidence that they have hindered the explosive
growth in consumer debt in the United States in recent decades.

B. Credit Scoring: The Heart of Today’s
Consumer Credit Markets

The growth of widespread credit access has depended on
lenders’ ability to tailor credit products to large numbers of people
in a relatively low-cost manner, and credit scoring has played a

31. SeeJanine Hiller & Lindsay Sain Jones, Who’s Keeping Score?: Oversight of
Changing Consumer Credit Infrastructure, 59 AM. Bus. L.]. 61, 89 (2022).

32. The CFPB rescinded certain protections under its original payday
lending rules in 2020. See Payday Loan Protections, CONSUMER FIN. PROT. BUREAU
(July 18, 2023, at 09:14 ET), https://www.consumerfinance.gov/payday-rule/
[https://perma.cc/RK85-H5Q]].

33. However, much consumer lending in the United States has happened
outside of state caps on usury since the Supreme Court’s decision in Marquette
Nat’l Bank of Minneapolis v. First of Omaha Serv. Corp., allowed national (and
subsequently, through congressional authorization, state banks as well) to
export the usury caps of their home states to consumers in foreign state
jurisdictions. 439 U.S. 299, 314-15 (1978); see John Hannon, The True Lender
Doctrine: Function over Form as a Reasonable Constraint on the Exportation of
Interest Rates, 67 DUKE L.J. 1261, 1267-71 (2018).
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key role in this growth.* A credit score, generally, isa number that
purports to represent an individual’s likelihood to repay his or her
debts (and relatedly, to borrow only what they can repay). It is
thus formally independent of other economic factors like income
or wealth.* Its role is to allow lenders to price the risk of defaults
into loans: a borrower with a low credit score will pay a higher rate
of interest for an otherwise equivalent amount of credit. As a
result, credit scores allow lenders to spread risk across a broad
population of borrowers.*

The actual quality of credit scoring depends on both the
information that is available and the coherence of the institutional
system for producing and analyzing this information. Consumer
credit reporting primarily depends upon the credit rating
agencies (namely, Equifax, TransUnion and Experian)
(hereinafter “CRAs”) that produce credit files on individuals. The
specific information collected in an individual’s credit file can
vary but almost always includes their payment history,
outstanding balances, length of credit history, and applications
for new credit accounts.”” Negative credit events, such as missed
payments, excessive usage, and a prior bankruptcy filing, can
reduce an individual’s credit score.*® CRAs receive information
from banks and other lenders, known in this context as

34.  See generally Hiller & Jones, supra note 31, at 71-72; Sean Trainor, The
Long, Twisted History of Your Credit Score, TIME (July 22, 2015, at 07:00 ET),
https://time.com/3961676/history-credit-scores/ [https://perma.cc/P739-Y9PD].

35. While the literature varies on the question, most analyses find that credit
scores and income are in fact correlated. See Rachael Beer et al., Are Income and
Credit Scores Highly Correlated? FED. Rsrv.: FEDS NOTES (Aug. 13, 2018),
https://www.federalreserve.gov/econres/notes/feds-notes/are-income-and-
credit-scores-highly-correlated-20180813.html [https://perma.cc/5ZCB-UPGE].

36. These losses equal the total nominal value of the loan less the value
actually paid by the borrower plus the value recovered through state remedies
(or from sale to a debt collection agency). Overall, then, the lender will tend to
be compensated at total rates similar to loans to borrowers with better credit.

37. Credit Reports and  Scores, USA.GOV  (Nov. 13, 2025),
https://www.usa.gov/credit-reports [https://perma.cc/G48U-FQTC].

38. Id. Though civil debt judgments were historically included in a credit
file, a 2017 agreement between the Consumer Financial Protection Bureau and
the three major resulted in their exclusion in most cases. Jennifer White,
Judgments No Longer Appear on a Credit Report, EXPERIAN (Apr. 25, 2022),
https://www.experian.com/blogs/ask-experian/judgments-no-longer-included-
on-credit-report/ [https://perma.cc/CXC8-AXZ8].
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“furnishers,” who report information at their own discretion and
usually for free.* Then, CRAs or independent data analytics
companies, such as FICO, analyze consumer data for the purpose
of generating an assessment of a potential borrower’s
creditworthiness, which they then sell back to the furnishers for
use in lending decisions.*

These activities must comply with applicable federal law
regulating consumer credit scoring, namely the Fair Credit
Reporting Act and its implementing Regulation V (hereinafter,
together, the “FCRA”). The FCRA establishes requirements for the
type of information that can be incorporated into a consumer’s
credit file and provides certain rights for consumers to dispute
information and have incorrect information corrected.* Notably,
neither the FCRA nor any other federal law or regulation requires
financial institutions to furnish credit information; accordingly,
liability under federal law will generally only attach to institutions
that choose to furnish credit information.” Yet, reporting
inaccurate information can lead to liability in lawsuits brought by
consumers.* In addition, the CFPB supervises larger CRAs as well
as large financial institutions for compliance with the FCRA.*
These laws and procedures set the stage for the enormous
operations of the credit reporting industry.

39. Hiller & Jones, supra note 31, at 70; see CHERYL R. COOPER, CONG. RSCH.
SERV., R46385, CONSUMER CREDIT REPORTING, CREDIT BUREAUS, CREDIT SCORING, AND
RELATED PoLICY ISSUES 2-3 (2020). The Fair Credit Reporting Act also restricts the
time period during which negative information may be included on a consumer
credit report to seven years. 15 U.S.C. § 1681c(a)(4) (2012). However, the time
period only begins 180 days after the borrower’s first default. 15 U.S.C. §
1681c(c)(1), (a)(4) (2012).

40. COOPER, supra note 39, at 4-5.

41. The CFPB has rulemaking authority under the FCRA. Fair and Accurate
Credit Transactions Act, Pub. L. No. 108-159, § 411(a), 117 Stat. 1952, 1999-2000
(codified at 15 U.S.C. § 1681b(g)(5)(A)). Most recently, the CFPB has proposed
banning medical bills from credit reports. Prohibition on Creditors and Consumer
Reporting Agencies Concerning Medical Information (Regulation V), 89 Fed. Reg.
51682 (proposed June 18, 2024).

42.  COOPER, supra note 39, at 2.

43. Id. at2-3.

44, Id.at7.
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Approximately, 87.5 percent of adult Americans (225.3
million people) had credit scores as of 2020.* That means the
credit reporting industry has inadequate information to produce
credit scores that are considered reliable for making lending
decisions for the remaining 12.5 percent of adult Americans
(approximately 32 million Americans).* Of those for whom a
credit score cannot be reliably produced, 25 million have a record
but the information is either stale or insufficient to produce a
score, and the remaining approximately 7 million adult
Americans truly have no information in their credit reports.?
Generally, people who are credit invisible are young people who
have no credit history, others with limited credit histories or those
who use credit products provided by lenders that are not typically
furnishers to CRAs.* This group is disproportionately low-
income, Black, and Hispanic.” Since furnishers only report
voluntarily (and are not paid for the information they report), the
risk of liability for reporting inaccurate information under the
Fair Credit Reporting Act can make furnishing credit information
uneconomical, especially for creditors to low-income borrowers,
where the amounts at issue in any given credit relationship are
relatively small.

45. For technical correction and update to the CFPB’s credit invisibles
estimate, see CONSUMER FIN. PROT. BUREAU, TECHNICAL CORRECTION AND UPDATE TO
THE CFPB’s CREDIT INVISIBLES ESTIMATE 9 (2025), https://files.consumerfinance
.gov/f/documents/cfpb_update-credit-invisibles-estimate_2025-06.pdf [https://
perma.cc/8MCD-EK6A]; see also Press Release, Consumer Fin. Prot. Bureau,
CFPB to Supervise Credit Reporting (July 16, 2012), https://www.consumerfin
ance.gov/about-us/newsroom/consumer-financial-protection-bureau-to-superi
vse-credit-reporting/ [https://perma.cc/ZVM5-7BNA].

46. CONSUMER FIN. PROT. BUREAU, WHO ARE THE CREDIT INVISIBLES? HOW TO
HELP PEOPLE WITH LIMITED CREDIT HISTORIES 2 (2016) [hereinafter CFPB Credit
Invisibles Summary].

47.  See TECHNICAL CORRECTION AND UPDATE TO THE CFPB’s CREDIT INVISIBLES
ESTIMATE, supra note 45, at 9.

48. Those who access newer types of consumer credit such as “Buy Now,
Pay Later” products may also be at a disadvantage due to the time required to
establish furnishing standards that are compatible with the existing credit
scoring system. See Martin Kleinbard & Laura Udis, Buy Now, Pay Later and
Credit Reporting, CONSUMER FIN. PROT. BUREAU (June 15, 2022),
https://www.consumerfinance.gov/about-us/blog/by-now-pay-later-and-credit-
reporting/ [https://perma.cc/Z7Y4-2FNJ].

49. Id. at 3-4.
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This division between individuals with credit scores and those
who are credit invisible is an increasingly important fault line in
the American economy. Even beyond facilitating lending
decisions, credit scores have come to play an important role in
other parts of economic life, such as rental or employment
applications as well as access to insurance or banking products.*
As a result, those who are credit invisible are uniquely
disadvantaged—they are effectively pushed to the peripheries of
the formal economy.

At the same time, credit scores have also been criticized for
their opacity and their arbitrariness, including due to the amount
of inaccurate information contained in credit files and their
disparate impact on minority groups.® In addition, the CFPB
consistently reports that complaints related to credit or consumer
reporting outnumber all other areas in which the agency receives
complaints.® Still others have criticized credit reporting for its
implications for privacy, especially in light of the growing interest
by financial technology companies in incorporating non-
traditional information into their analyses.*® In part as a result of
these criticisms, a number of scholars and private sector actors
have explored ideas such as reassessing how CRAs use their

50. See John Egan, What Credit Score Do You Need to Rent an Apartment?,
EXPERIAN (Sep. 9, 2021), https://www.experian.com/blogs/ask-experian/can-my-
credit-score-affect-renting/ [https://perma.cc/3PZX-AA53]; see, e.g., Jayme
Deerwester, Congress Considers Credit-Reporting Overhaul, Including Putting
Government in Charge of Scores, USA Topbay (July 2, 2021, at 05:02 ET),
https://www.usatoday.com/story/money/personalfinance/2021/07/02/congress-
credit-score-overhaul-proposal-act/46965135/ [https://perma.cc/FF6E-NDND];
see Hiller & Jones, supra note 31, at 71.

51. See, e.g., Danielle Keats Citron & Frank Pasquale, The Scored Society: Due
Process for Automated Predictions, 89 WasH. L. REV. 1, 10-16 (2014); see also Hiller
& Jones, supra note 31, at 77-96.

52. The CFPB’s annual consumer response reports reflect that complaints
related to credit or consumer reporting total between 59% (in 2020) and 76% (in
2022) of its annual complaints, which in 2022 passed 1.1 million in total.

53. Hiller & Jones, supra note 31, at 96-104.
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existing data to calculate credit scores® or using altogether new
sources of data to improve consumer credit underwriting.

C. Non-Judicial Debt Collection: The First Response to
Default by Lenders

Lenders also have a number of non-judicial options to seek to
recover unpaid amounts on a debt.* These include traditional
collection activities, such as communications with a borrower
about their unpaid debts, as well as furnishing credit information
to a CRA. Even given the size of consumer credit markets, the
frequency with which debts end up in collection is striking. The
CFPB reports that of consumers with credit files, one in three
report being contacted with regard to an unpaid debt every year.”’
About forty percent of these debts relate to unpaid loans or other
financial services.*® Approximately 23.5% of all consumer reports
contained a collections tradeline as of the end of the first quarter
of 2022, though only 13.2% of furnished tradelines related to
banking or financial debts.* These collection methods may help

54.  See, e.g., Stefania Albanesi & Domonkos F. Vamossy, Predicting Consumer
Default 1 (NBER Working Paper No. 26165, 2019), https://arxiv.org/pdf/1908.114
98 [https://perma.cc/2RXX-TG8A].

55.  See, e.g., Max Levchin, Underwrite or Lose (Money)!, AFFIRM (June 3, 2022),
https://investors.affirm.com/news-releases/news-release-details/underwrite-
or-lose-money-by-max-levchin [https://perma.cc/T7N2-23SH]; see also Nicole
Goodkind, Max Levchin Wants to Revolutionize the $2.6 Trillion Consumer Credit
Market, YAHOO FIN. (Apr. 6, 2016), https://finance.yahoo.com/news/affirm-max-
levchin-banks-credit-card-lending-181555443.html  [https://perma.cc/NS5V-A
YBR].

56. See generally Dalié Jimenez, Dirty Debts Sold Dirt Cheap, 52 HARV. J. ON
LEGIS. 41 (2015).

57. CoNSUMER FIN. PROT. BUREAU, CONSUMER EXPERIENCES WITH DEBT
COLLECTION: FINDINGS FROM THE CFPB’s SURVEY OF CONSUMER VIEWS ON DEBT 5
(2017), https://files.consumerfinance.gov/f/documents/201701_cfpb_Debt-Coll
ection-Survey-Report.pdf [https://perma.cc/NJ3K-M55A] [hereinafter CFPB,
CONSUMER EXPERIENCES WITH DEBT COLLECTION].

58. CHERYL R. COOPER, CONG. RSCH. SERV., R46477, THE DEBT COLLECTION
MARKET AND SELECTED PoLicy Issues 2 (2021) (citation omitted),
https://www.congress.gov/crs-product/R46477 [https://perma.cc/B99A-ZGDD].

59. CONSUMER FIN. PROT. BUREAU, MARKET SNAPSHOT: AN UPDATE ON THIRD-
PArRTY DEBT COLLECTIONS TRADELINES REPORTING 11, 16 (2023),
https://files.consumerfinance.gov/f/documents/cfpb_market-snapshot-thir
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lenders obtain greater recoveries on their lending portfolios,
which may in turn help expand the amount of affordable credit in
the economy.®

The process of debt collection is subject to regulation. While
generally states regulate debt collectors, including providing for
licensing and other requirements, federal law on the topic is
contained in the Fair Debt Collection Practices Act and its
implementing Regulation F (hereinafter, together, the “FDCPA”),
which prohibits debt collectors from using abusive, unfair or
deceptive practices to collect debts. In practice, the FDCPA
prohibits debt collectors from communicating with consumers at
any unusual time or place, requires debt collectors to cease
communication with consumers upon request and permits
communication with only a limited number of third parties about
the debt (such as the consumer’s attorney and a credit reporting
agency).® The FDCPA also bars tactics such as excessive or
harassing communications and prohibits collecting on
unauthorized, time-barred or discharged debt.®® These
regulations provide the baseline against which debt collectors
seek to collect on, and oftentimes settle, a debt in default.

Non-judicial debt collection typically starts with the lender’s
own in-house collections team contacting the defaulting borrower
by phone, mail, email or text. If these efforts are not successful,
third-party specialists may become involved.* These third-parties
will either work to collect on an unpaid debt on a contingency
basis or a so-called debt buyer will actually acquire the rights to

d-party-debt-collections-tradelines-reporting_2023-02.pdf [https://perma.cc/D
A8W-T44E] [hereinafter CFPB, MARKET SNAPSHOT].

60. Jimenez, supra note 56, at 43, n.7 (citing Debt Collection (Regulation F),
78 Fed. Reg. 67848, 67849 (proposed Nov. 12, 2013); Viktar Fedaseyeu and Robert
M. Hunt, The Economics of Debt Collection: Enforcement of Consumer Credit
Contracts 9 (Fed. Rsrv. Bank of Phila,, Working Paper No. 18-04, 2018)
[hereinafter Fedaseyeu Study]).

61. 12 C.F.R. §§ 1006.6, 1006.10 (2026).

62. Id. §§1006.14, 1006.26, 1006.30.

63. Lenders will often have internal debt collections teams that are separate
enough from the initial team that significant informational discrepancies can
result. See Jimenez, supra note 56, at 54-55.
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the debt in full and collect on the debt as its own.® These
specialized third parties may be more efficient at collecting and
therefore able to capture more value from the distressed debts
than the original lenders.®® However, this specialization may
simply reflect that these types of third-parties may be more willing
to undertake intrusive tactics with which the original lender, who
may envision a future relationship with a borrower, would not
want to be associated.® There may also be regulatory reasons for
lenders to favor selling a debt rather than collecting on it on its
own or on a contingency basis.*

In addition, information about a debt in collections may be
furnished to a CRA as part of the non-judicial collection process.
For financial debts, the initial creditor of a consumer, such as a
credit card issuer, is relatively less likely to furnish negative
information about a consumer to a CRA.®® Rather, financial
creditors are much more likely to sell a debt prior to furnishing
information to a CRA, and it will be the debt buyer that ultimately
furnishes information on the relevant debt to the CRA. In total,
approximately 3.3% of consumer credit reports had a financial
debt in collection as of the end of the first quarter of 2022.

In any case, debt collection is rarely expected to yield the full
amount owed on an unpaid debt.® Rather, debt collection often
involves the negotiation of a settlement of the unpaid debt for an
amount less than the full amount or with payments spread over a

64.  Seeid. at 48-55. Recent research by the CFPB suggests that lenders have
been shifting away from sales of the underlying debt and returning to the
contingency model. See also CONSUMER FIN. PROT. BUREAU, MARKET SNAPSHOT:
THIRD-PARTY DEBT 10 (2019), https://files.consumerfinance.gov/f/documents/201
907_cfpb_third-party-debt-collections_report.pdf [https://perma.cc/BN65-FD
ZF].

65. COOPER, supra note 58, at 2.

66. Ronald J. Mann, Bankruptcy Reform and the “Sweat Box” of Credit Card
Debt, 2007 U.ILL. L. REV. 375, 391 (2007); see Fedaseyeu, supra note 60, at 18.

67. National banks subject to regulation by the Office of the Comptroller of
the Currency are required, for example, to write off delinquent debts 180 days
after the borrower’s first default. 15 U.S.C. § 1681c(a)(4) (2018). At this point, the
loan is removed from the asset side of the bank’s balance sheet and
correspondingly increases the amount of regulatory capital required to be held.
A sale for even pennies on the dollar of the underlying debt may well help
compensate by providing a high-quality asset (cash) instead.

68. CFPB, MARKET SNAPSHOT, supra note 59, at 11, 16.

69. See COOPER, supra note 58, at 4.
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longer time horizon.” To the extent a borrower does not repay the
outstanding amounts or reach an agreement with the lender or
applicable collector, lenders may then turn to the courts.

D. Civil Litigation: Lenders Access Courts to Repay Debts

Today, the debt collection suit is the most common civil suit
in the country. While data for more recent years is not complete,
reports from those states that do provide comprehensive
information suggest a high and increasing frequency of litigation.
From 2014 to 2018, at least 30 percent of the civil caseload in Texas
consisted of debt collection suits.” In nine of twelve states with
data, debt claims were more common than landlord-tenant
disputes, tort suits, foreclosures (which Pew excluded in the
relevant survey), or any other civil matter.”” The amounts at stake
were also relatively low.” For example, a study by economists at
the CFPB found that “14.1 percent of judgments are for $500 or less
and 18.4 percent are for between $500 and $1,000.””* The median
judgment was around $1,600 during the years after a financial
crisis-related peak abated.”” The heavy volume of debt suits
effectively integrates state courts into consumer credit markets.

70.  See CHRISTA GIBBS ET AL., CONSUMER FIN. PROT. BUREAU, RECENT TRENDS IN
DEBT SETTLEMENT AND CREDIT COUNSELING, CONSUMER FINANCIAL PROTECTION
BUREAU 2-3 (2020), https://files.consumerfinance.gov/f/documents/cfpb_quar
terly-consumer-credit-trends_debt-settlement-credit-counseling_2020-07.pdf
[https://perma.cc/LB8A-LN2B].

71.  See Pew Report, supra note 5, at 2. In 2022, 37 percent of all civil cases
filed in Michigan district court were debt collection cases. MICH. JUST. FOR ALL
COMM'N, ADVANCING JUSTICE FOR ALL IN DEBT COLLECTION LAWSUITS 6 (2022). Over
half of these cases were filed by five large debt buyers and half were brought
against people living in low-income and majority Black neighborhoods. Id. at 2.
The average claim amount was $1,600. Id at 13.

72. Pew Report, supra note 5, at 2.

73. Id.at1o (finding that as many as 75 percent of civil cases brought in 2013
were for less than $5,200 and were therefore eligible to be filed in limited or
small claims courts); see also Scott L. Fulford & Eva Nagypal, Using the Courts for
Private Debt Collection: How Wage Garnishment Laws Affect Civil Judgments and
Access to Credit (CFPB, Office of Rsch., Working Paper Series 2022-09, 2022),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4394821 [https://perma.c
¢/72V6-UFZ7].

74. Fulford & Nagypal, supra note 73, 18.

75. Id.at17-18.
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Debt collection suits are at the heart of a phenomenon
recently termed “Assembly-Line Plaintiffs,” in which individual
law firms, and sometimes individual lawyers, bring thousands of
suits annually.” An extreme case involved one New Jersey lawyer
who, aided by a large non-lawyer staff, filed 69,000 cases in 2019,
an average of 200-300 cases per day.”” The development of these
automated litigation procedures is consistently linked to the
general rise in debt litigation in U.S. state courts.”

These suits impose a unique cost on minority and low-income
communities.” A debt collection suit is twice as likely to be
brought against a Black debtor as a white debtor, even after
accounting for differences in income between the two groups.*
An analysis of Virginia courts found that “civil litigation is
disproportionately concentrated in cities and counties with lower
median income and homeownership rates; higher incidences of
poverty and crime; and higher concentrations of relatively young
and minority residents.”®! Others have asserted that the heavy
concentration of these suits against low-income defendants, who
are only infrequently represented by counsel, has converted state
courts into “poor people’s courts.”®

76.  See Daniel Wilf-Townsend, Assembly-Line Plaintiffs, 135 HARrv. L. REV.
1704, 1709 (2022).

77.  Seeid. at 15 (citing Paul Kiel, So Sue Them: What We’ve Learned About the
Debt  Collection  Lawsuit  Machine, ProPuUBLICA (May 5, 2016),
https://www.propublica.org/article/so-sue-them-whatweve-learned-about-the-
debt-collection-lawsuit-machine [https://perma.cc/J5VN-SUCH]).

78.  See, e.g., PEW REPORT, supra note 4; see also Kevin Green, Note, Unfair,
Abusive, and Unlawful: Protecting Debtors and Society from Unrestrained Bank
Account Garnishment, 91 FORDHAM L. REV. 645, 648 (2022) (discussing federal
court consensus that the Consumer Credit Protection Act’s wage garnishment
protections do not apply to bank garnishment except for certain narrow
circumstances like veteran’s benefits and social security where Congress has
made such protection explicit).

79.  See Paul Kiel & Annie Waldman, The Color of Debt: How Collection Suits
Squeeze Black Neighborhoods, PROPUBLICA (Oct. 8, 2015), https://www.propubli
ca.org/article/debt-collection-lawsuits-squeeze-black-neighborhoods [https://p
erma.cc/85VZ-AEWE].

80. Seeid.

81. See Richard Hynes, Broke but Not Bankrupt: Consumer Debt Collection in
State Courts, 60 FLA. L. REV. 1, 5-6 (2008).

82.  See Daniel Wilf-Townsend, supra note 76, at 1714; see generally Russell
Engler, Connecting Self-Representation to Civil Gideon: What Existing Data Reveal
About When Counsel Is Most Needed, 37 ForRbpHAM URB. L.]. 37, 39 (2010).



2026] Reevaluating Consumer Debt Enforcement 551

Debt litigation is also notable for the prevalence of default
judgments.®* A default judgment on a suit occurs when a
defendant receives notice of a suit but does not appear in court to
contest the claim. As a result, the judge enters judgment for the
plaintiff, without reviewing the merits of the underlying claim.®
These judgments are nevertheless binding on the defendant and
difficult to contest at a later date.*® Undoubtedly, some default
judgments occur because a defendant has no real defense to a suit.
However, as many as 70 percent of debt collection lawsuits result
in a default judgment against the defendant.® Defaults are also
disproportionately common among low-income and minority
communities.?” Such arresting biases in favor of plaintiffs suggest
that some, if not many, default judgments involve claims with
defects that a defense lawyer would be able to identify.*® But only
a tiny fraction of defendants in debt litigation cases are
represented by counsel and (arguably, as a result) default remains
the norm.* The resulting judgments (whether by default or not)
open the door for plaintiffs to access the full suite of powers
available to enforce a judgment rendered in any court in the
United States.

83. It is important to distinguish a default judgment from a borrower’s
default on a loan. A default judgment occurs when a judge enters judgment for
one party typically because the other party failed to appear in court. A default
on a loan occurs when a borrower has failed to make a required payment on a
loan.

84. Courts do typically still require subject matter and personal jurisdiction
over a defendant prior to issuing a default judgment. This limitation can be
significant, because it prevents a creditor from obtaining a judgment in a distant
state court and seeking only enforcement of the debt in a debtor’s home state.
See, e.g., Lampe v. Xouth, Inc., 952 F.2d 697, 701 (3d Cir. 1991); see also Allaham
v. Naddaf, 635 F. App’x 32, 36 (3d Cir. 2015) (“If a court lacks personal jurisdiction
over a defendant, the court does not have jurisdiction to render a default
judgment, and any such judgment will deemed [sic] void.”)

85. See Ask to Cancel (Vacate) the Judge’s Decision, CAL. CrTs.,
https://selfhelp.courts.ca.gov/small-claims/after-trial/ask-to-vacate-decision
[https://perma.cc/78]X-J7JU] (last visited Mar. 21, 2026).

86. See Leonhardt, supra note 9; see also CONSUMER FIN. PROT. BUREAU, supra
note 9, at 18.

87. See Pew Report, supra note 5, at 17.

88. Seeid. at 15. Moreover, no state in the nation provides a right to counsel
in these cases, whether or not the defendant appears to contest the suit.

89. See Engler, supra note 82, at 39.
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E. Judicial Remedies: The Courts Assist Lenders in
Recovering Outstanding Debts

Once a creditor receives a judgment against a debtor (“a
judgment debtor”), the creditor may initiate the process of judicial
enforcement of the judgment. Like with pre-judgment collection,
a creditor can either seek payment directly from the borrower or
engage the services of a debt collection agency. The owner of the
judgment can seek various judicial remedies such as wage
garnishment, the seizure and sale of property (including bank
accounts, which are known as bank garnishments), or the
placement of liens on real property.” By far the most common of
the judicial remedies is wage garnishment.

Wage garnishment is both common and intrusive.”* A recent
study found that about one percent of U.S. workers are subject to
wage garnishment as a result of delinquent debt in any given
month.*> Moreover, the study found that this rate had actually
increased from roughly 0.8% of workers in 2014 to 1.1% by the end
of 2019.” These numbers do not include garnishments as a result
of child or spousal support, but they do include garnishments as a
result of delinquent student debt—about 0.7% of workers are
garnished in any given month for at least one non-student debt.**
The effects are significant: the average garnished worker has 11
percent of earnings remitted to creditors each month over a

90. See How Do I Collect a Judgment?, N.Y. CTs., https://ww2.nycourts.gov/c
ourts/6jd/tompkins/ithaca/webpageJudgement.shtml [https://perma.cc/P6TM-
SHU4] (last visited Mar. 21, 2026).

91. Though civil judgments used to appear on a consumer credit report
prior, in 2017, the three major credit rating agencies reached an agreement with
the Consumer Financial Protection Bureau that resulted in the exclusion of most
civil judgments from credit scores. See Jasper Clarkberg & Michelle Kambara,
Removal of Public Records Has Little Effect on Consumers’ Credit Scores, CONSUMER
FIN. ProT. BUREAU (Feb. 22, 2018), https://www.consumerfinance.gov/about-
us/blog/removal-public-records-has-little-effect-consumers-credit-scores/ [http
s://perma.cc/VP6E-YAEC].

92. DeFusco et al., supra note 10, at 1.

93. Id. at4s.

94. Id. Since student debt may not be discharged in bankruptcy except in
cases of “undue hardship,” 11 U.S.C. § 523(a)(8) (2018), the fact that student loans
are not generally dischargeable in bankruptcy means that these borrowers are
not necessarily subject to the same dynamics as described infra.
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period of five months.*® Workers subject to garnishment are also
more likely to leave their jobs, despite no reduction in hours,
indicating that workers flee employment when they are subject to
garnishment.”® Additionally, the burden of garnishment is
unevenly distributed, with neighborhoods with the largest Black
populations substantially more likely to see high rates of
garnishment compared to neighborhoods with low proportions of
Black residents.”

Wage garnishment is not free from legal limits. Federal law
caps the amount of wages that can be garnished at 25 percent of a
worker’s weekly income, though state law can (and does in some
cases) shield a higher percentage of wages.? Other remedies such
as bank garnishment are subject to no such federal limits.*
Nevertheless, the substantial costs imposed by wage garnishment
and other creditor remedies play a central role in ultimately
pushing judgment debtors to file petitions for bankruptcy relief,
which generally provides eligible judgment debtors relief from
outstanding judicial orders, such as garnishments. At the same
time, the availability of these remedies does not mean that
creditors that receive judgments will always recover their debts in
full. Rather, one 2023 study found that only between 20 and 30%
of civil judgments that were reported to credit records were
marked satisfied at the end of seven years. This discrepancy may
be explained by borrowers filing for bankruptcy or creditors
deciding that further collection activities were unlikely to meet
with success.

95. DeFusco et al., supra note 10, at 39. The average for garnishments in
connection with student loans is 7.6 months. Id. at 46-47.

96. Id. at 40. Workers may leave employment either because of stigma
associated with being subject to garnishment or, strategically, for alternative
employment where they may, at least initially, avoid garnishment.

97. Id. at 50 (“The monthly prevalence of garnishment is approximately
0.7[%] in zip codes with the lowest shares of Black residents and more than
doubles to 1.8% in zip codes that are more than 75% Black. This gap narrows
only slightly when we control for workers’ individual-level income.”).

98. 15U.S.C. § 1673 (2000).

99. See Pew Report, supra note 5. Bank garnishment is an order to a
judgment debtor’s bank to turn over funds held in the debtor’s bank account.
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F. Chapter 7 Bankruptcy: The Outlet for Low-and
Middle Income Individuals

In the United States, individuals with incomes below the state
median wage may file individual bankruptcy petitions under
Chapter 7.' An eligible Chapter 7 debtor trades a liquidation of
certain assets for a “fresh start” that includes a discharge of any
legal obligation to repay pre-bankruptcy debts as well as relief
from any judicial orders such as wage garnishments imposed in
connection with those discharged debts.'" Bankruptcy filings are,
however, expensive in and of themselves,'” and have significant,
though complex, effects on a debtor’s credit score.'® As a result,
debtors must balance a number of considerations when deciding
whether a Chapter 7 filing will ultimately prove advantageous.

100.  Chapter 7 - Bankruptcy Basics, U.S. CTS., https://www.uscourts.gov/servic
es-forms/bankruptcy/bankruptcy-basics/chapter-7-bankruptcy-basics [https://
perma.cc/2RCU-S8NQ)] (last visited Mar. 21, 2026).

101. Id.; see also Richard Hynes, Bankruptcy and State Collections: The Case of
the Missing Garnishments, 91 CORNELL L. REV. 603 (2006); Lois Lupica, THE
CONSUMER BANKRUPTCY FEE STUDY: FINAL REPORT 9-10 (2012), https://digitalco
mmons.mainelaw.maine.edu/cgi/viewcontent.cgirarticle=1031&context=facult
y-publications [https://perma.cc/GM9L-LMXC].

102. A chapter 7 debtor will generally be responsible for (i) attorney’s fees,
(ii) filing fees, (iii) mandatory credit counseling course fees and (iv) required
mandatory education course fees, which together cost an average of $1,500.
Lupica, supra note 101, at 49. The cumulative cost of filing for chapter 7
increased notably as a result of BAPCPA, which, among other things, raised
filing fees, required fee-based credit counseling and education course and
created new liability risks for attorneys that were passed on to debtors through
higher attorneys’ fees. Id. at 11-13. The high cost of filing for bankruptcy may
be mitigated to some extent by non-profits like Upsolve (upsolve.org) that help
consumers manage their consumer credit in the most cost-effective manner.

103. Bankruptcy can have a negative effect on a borrower’s credit score, but
there can be certain advantages as well. Borrowers who file for bankruptcy have
a relatively clean slate and therefore new lenders do not face competition for
repayment with existing lenders. Moreover, lenders may also appreciate that
borrowers who file for Chapter 7 are prohibited from filing again for seven
years. See Amanda E. Dawsey & Lawrence M. Ausubel, Informal Bankruptcy 2
n.5 (2004) (unpublished manuscript) (on file with the Fordham Journal of
Corporate & Financial Law); Jerry Brown & Jordan Traver, How Long Does A
Bankruptcy Stay On Your Credit Report?, ForBES (July 23, 2021, at 08:21 ET),
https://www.forbes.com/advisor/credit-score/bankruptcy-on-credit-report/
[https://perma.cc/43GQ-RXY8].
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Bankruptcy is remarkably common. In the aggregate, “more
than 10% of households have filed for bankruptcy at least once,
and an equivalent of $832 per U.S. adult is discharged through
personal bankruptcy each year.”'* Between 2017 and 2019, there
were between 751,000 and 767,000 non-business filings annually.
Notably, non-business filings tend to be concentrated among low-
income borrowers since the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005 (“BAPCPA”) implemented a
means-testing requirement that treated Chapter 7 filings by
individuals earning more than their state’s median wage as
presumptively abusive.’”® Generally, the total number of
bankruptcy filings is closely tied to the overall state of the
economy. % At the same time, people who choose to file for
bankruptcy do so in response to the sudden unforeseen
incurrence of significant liabilities, such as hospital bills or
expenditures from marital disputes.’”” Bankruptcy filings did, on

104. Bronson Argyle et al., Personal Bankruptcy and the Accumulation of
Shadow Debt 1 (Nat’l Bureau of Econ. Rsch., Working Paper No. 28901, 2021),
https://www.nber.org/papers/w28901 [https://perma.cc/6JVZ-E56S] (citing
Joana Stavins, Credit Card Borrowing, Delinquency, and Personal Bankruptcy,
NEw ENG. ECON. REV. 15, 15-30 (2000); Benjamin J. Keys, The Credit Market
Consequences of Job Displacement, 100 REV. ECON. & STAT. 405, 405-415 (2018)).

105. See Stefania Albanesi & Jaromir Nosal, Insolvency After the 2005
Bankruptcy Reform 6-7 (Nat'l Bureau of Econ. Rsch., Working Paper No. 24934,
2018), https://www.nber.org/papers/w24934 [https://perma.cc/GBP2-PG9U].
Typically about two out of every three non-business bankruptcy filings are
under Chapter 7 and the remaining third are under Chapter 13. See Just the Facts:
Consumer Bankruptcy Filings, 2006-2017, U.S. Cts. (Mar. 7, 2018), https://www.us
courts.gov/news/2018/03/07/just-facts-consumer-bankruptcy-filings-2006-2017
[https://perma.cc/DM62-QP8X].

106. Jialan Wang et al., Bankruptcy and the COVID-19 Crisis 13 (Harv. Bus. Sch.,
Working Paper No. 21-041, 2020), https://www.hbs.edu/ris/Publication%:20
Files/21-041_a9e75f26-6e50-4eb7-84d8-89da3614a6f9.pdf [https://perma.cc/3LS
A-GHNL]; Marc Martos-Vila and Zongtao Shi, Bankruptcy Filings During and After
the COVID-19 Recession, AM. BAR Ass'N (Mar. 18, 2022), https://www.americanba
r.org/groups/business_law/resources/business-law-today/2022-march/bankrup
tey-filings-during-and-after-the-covid-19-recession/ [https://perma.cc/64TY-
48L]J].

107. Florian Exler & Michele Tertilt, Consumer Debt and Default: A Macro
Perspective 33 (Collaborative Rsch. Ctr. Transregio 224, Discussion Paper No. 153,
2020), https://tertilt.vwl.uni-mannheim.de/research/Exler_Tertilt_June2020.p
df [https://perma.cc/26UK-LKBR]; see also David U. Himmelstein et al., Medical
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the other hand, drop significantly in 2020 and 2021 and as of 2025
had yet to rebound fully to pre-pandemic levels.*®®

Even despite this relative frequency, many borrowers refrain
from declaring bankruptcy once they have defaulted.'® These
“insolvent” borrowers often remain in default for long periods of
time without either paying their unpaid debts or filing for
bankruptcy protection: the average consumer petition is filed
nearly two years after the first severe delinquency.’® While the
median bankruptcy filer enters bankruptcy with $47,902 in
unsecured debt, these periods of insolvency can bring significant
changes to the composition of their debt load.'"! Six months prior
to bankruptcy, about two-thirds of the median borrower’s debt
shows up on their credit reports ($22,258 of $31,291), but by the
time of filing, barely one third of their debt appears on their credit
report ($16,881 of $47,902), reflecting an additional $22,000 in new
debt taken on from informal lenders.*** This significant shift in the
makeup of consumer debts during the run-up to bankruptcy
reflects important divisions within consumer credit markets
about how creditors learn about and respond to borrower distress.

Bankruptcy: Still Common Despite the Affordable Care Act, 109 AM. J. PUB. HEALTH
431, 431-32 (2019).

108. Analyses suggest that difficulty accessing courts during the pandemic
and liquidity constraints, which may be felt more acutely during a crisis,
facilitated the initial drop in filings, while government distributions and the
relatively quick recovery helped slow the return to pre-pandemic levels.
Laurence Darmiento, Bankruptcies Are Way Down During the Pandemic. Here’s
Why., L.A. TIMES (Mar. 23, 2021, at 06:00 PT), https://www.latimes.com/business
/story/2021-03-23/covid-19-bankruptcies-pandemic [https://perma.cc/VF8X-EBZ
Ul; Bankruptcy Filings Statistics, U.S. Crs. https://www.uscourts.gov/data-
news/reports/statistical-reports/bankruptcy-filings-statistics [https://perma.cc/
5FRF-7Q7F] (last visited April 17, 2026).

109. In the literature, these borrowers are sometimes referred to as having
elected “informal bankruptcy.” However, this term is misleading to the extent it
suggests that these borrowers receive any legal protection from the
consequences of default. See Dawsey & Ausubel, supra note 103; Dawsey et al.,
Non-Judicial Debt Collection and the Consumer’s Choice Among Repayment,
Bankruptcy and Informal Bankruptcy, 87 AM. BANKR. L.J. 1 (2013).

110. Argyle et al., supra note 104, at 1.

111. Id. atz.

112. Id. at 2, 16. According to Argyle’s analysis, these sources of so-called
“shadow debt” include “unpaid utilities, healthcare bills, unpaid rent, some
payday loans, unpaid taxes, and unpaid business-related debt.” Id. at 1.
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During insolvency, borrowers remain subject to non-judicial
collection efforts and may be sued by their creditors, which may
result in garnishment of their wages or funds held in their bank
account. Research suggests that the decision to remain in
insolvency is not always voluntary. Rather, the relatively high cost
of filing for bankruptcy due to filing and attorney’s fees (both of
which increased significantly as a result of BAPCPA) puts filing for
bankruptcy out of reach for many low-income individuals.'?
Moreover, those who remain in insolvency face worse outcomes
than if they had been able to file for bankruptcy: they are less
likely to access new sources of credit and retain persistently lower
credit scores than their peers who do file.’* These results are
consistent with bankruptcy’s role as a source of social insurance
for low-income borrowers with nowhere else to turn.

II. INTERACTIONS BETWEEN CREDIT SCORES, DEFAULT,
LITIGATION AND BANKRUPTCY

Many debt contracts become the business of state courts
when the borrower defaults and the current owner of the debt (or
a third-party debt collector) sues to collect the outstanding
amounts. Being sued gives a borrower an incentive to declare
bankruptcy where the result of the initial lawsuit is (or is likely to
be) an order of wage or bank account garnishment. At the same
time, the borrower’s credit score hangs in the balance. The
interaction between these two parallel mechanisms—civil
enforcement and credit scoring—is central to understanding the
ultimate set of incentives faced by distressed borrowers.

In both cases, courts and credit scores provide comparable
incentives for borrowers. Yet, the interactions between these two
regulatory mechanics are not necessarily mutually reinforcing.
The opportunity for creditors to resort to litigation can distort
borrowers’ incentives and encourage bankruptcy. Such

113.  See Albanesi & Nosal, supra note 105, at 1-2. These high costs may be
ameliorated to some extent over time as non-profit initiatives such as Upsolve
leverage advances in artificial intelligence and machine learning to reduce costs
for consumers. See Jonathan Petts, How Is Upsolve Free?, UPSOLVE (Mar. 14, 2026),
https://upsolve.org/learn/transparency [https://perma.cc/VZ57-7L7M].

114.  See Albanesi & Nosal, supra note 105, at 3-4.
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distortions can weaken credit markets and restrict credit access,
including to higher risk borrowers.

A. Credit Scores, Default and Litigation

Default on debt only leads to litigation in certain cases.'* One
study found that there are “approximately 20 times more new debt
collection tradelines than civil judgments.”'' Even though a
lender becomes entitled to take legal action upon a default,
lenders do not typically file lawsuits immediately.'” Not only can
lawsuits be time-consuming and expensive, but the alternative of
negotiation and settlement with the distressed borrower offers
significant advantages.'® Yet, lenders do regularly seek to collect
on a debt through civil litigation—typically after selling the debt to
specialized debt collection businesses.'” These lawsuits are
designed to increase the recovery on the defaulted loan, which
may reduce the cost of credit for both lenders and borrowers.*
However, these lawsuits often simply shift the losses associated
with a default from one lender to another and do little to improve
consumer credit markets on the whole.

The paradox of legal debt enforcement is that a borrower is
already highly motivated to repay his or her debt in full and on
time—the specter of a weakened credit score ensures it. Even if a
borrower willfully'* chooses to default, they cannot do so without

115. See Hannah Hassani & Signe-Mary McKernan, 71 Million US Adults Have
Debt in Collections, UrB. INST. (July 19, 2018), https://www.urban.org/urban-wire/
71-million-us-adults-have-debt-collections [https://perma.cc/MT2P-F6MC].

116. Fulford & Nagypal, supra note 73, at 17.

117.  See FED. TRADE COMM’N, COLLECTING CONSUMER DEBTS: THE CHALLENGES OF
CHANGE 2-3 (2009), https://www.ftc.gov/sites/default/files/documents/reports/c
ollecting-consumer-debts-challenges-change-federal-trade-commission-works
hop-report/dcwr.pdf [https://perma.cc/WT47-E3HF].

118. For assembly line plaintiffs, the cost of going to court has fallen
dramatically. See Wilf-Townsend, supra note 76, at 1718-19.

119. Jiménez, supra note 56, at 55.

120.  See Fedaseyeu Study, supra note 60, at 21-22; see also Charles Romeo &
Ryan Sandler, The Effect of Debt Collection Laws on Access to Credit (CFPB, Off. of
Rsch., Working Paper Series No. 2018-01, 2020), https://papers.ssrn.com/sol3
/papers.cfm?abstract_id=3124954 [https://perma.cc/6LSW-QNU5].

121. There is no well-developed legal concept of a “willful default” in the
consumer credit context in the United States. However, it is akin to the notion
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accepting that all other lenders may learn of their decision.'*
Therefore, most borrowers will default only when they no longer
have the funds to meet all of their present expenses.'** Borrowers
will generally not default lightly."”* A borrower makes this
decision informed by an understanding of the increased costs of
future borrowing due to a reduced credit score (hereinafter, the
credit effect).'®

By allowing creditors to coerce repayment, state remedies
attempt to expose borrowers to immediate costs in the hopes that
increased recoveries will make credit generally cheaper and more

of “bankruptcy abuse” under Section 707(b) of the Bankruptcy Code, wherein a
filer (or in the case of default, a borrower) files for bankruptcy (or defaults on a
loan) despite having the “ability to pay” their debts. See Angela Bonica,
Determining When the Granting of Relief Is Deemed Abuse of the Bankruptcy Code
Under Section 707, 11 ST. JOHN’s BANKR. RSCH. LiBR. No. 5, 1-2 (2019).

122.  Such a borrower would also be unlikely to have, and very unlikely to
maintain, a high credit score such that any creditor can reasonably be said to
have been misled into issuing them a loan.

123. Ineconomics, thisidea is connoted by the term ‘patience.’ An individual
with greater patience is willing to forgo greater present consumption in favor of
longer-term considerations like preserving a credit score. See generally Charles
Courtemanche, Why Patience Pays, WORLD Econ. F. (Oct. 16, 2014), https://
www.weforum.org/agenda/2014/10/time-preference-patience-consumer-behav
iour/ [https://perma.cc/XAL6-89GK]; see also Satyajit Chatterjee et al., A
Quantitative Theory of the Credit Score (Fed. Rsrv. Bank of Phila., Working Paper
20-39, 2020), https://www.philadelphiafed.org/-/media/frbp/assets/working-pa
pers/2020/wp20-39.pdf [https://perma.cc/FZ4M-2CRX].

124. While much of this discussion focuses on the incentive not to default due
to the higher costs associated with a consequently lower credit score, the
prospect of a steadily improving credit score also promises more affordable
access to credit.

125.  See Juan Sanchez, Costs of Defaulting on Credit Card Debt Depend on the
“Exit” Taken by Borrower, FED. RSRv. BANK OF ST. Louis (Apr. 1, 2015),
https://www.stlouisfed.org/publications/regional-economist/april-2015/costs-o
f-defaulting-on-credit-card-debt-depend-on-the-exit-taken-by-borrower [https:/
/perma.cc/TR2K-D85]J]. Even if borrowers do not actually make this calculation,
the fact that incidents of default are reported to a credit bureau means that
lenders can incorporate a borrower’s inability or unwillingness to make such
calculation into future lending decisions. As noted above, such a borrower is
unlikely to have, and very unlikely to maintain, a relatively high credit score. In
other words, a borrower’s subjective understanding of the operation of credit
scoring is less important for the operation of the consumer credit market than
is the fact that lenders in any case have access to the relevant information about
a borrower’s behavior.
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widely available.'* While this rationale is firmly embedded in the
literature, it neglects two key points: first, that any intervention
that forces borrowers to repay a greater share of their debts also
makes borrowing in the first instance less attractive, and second,
that these remedies are unlikely to be effective in light of the
powerful similar incentives created by credit scores.

With respect to the first point, it is simply not true that any
policy intervention that makes it more costly for consumers to
default on their debt naturally makes offering consumer credit
more profitable. A policy intervention that increases lender
recoveries necessarily makes debt more expensive for borrowers
and decreases overall demand for credit. As a result, even if
creditors may be somewhat more willing to lend (due to higher
recoveries), borrowers would be comparably less willing to
borrow (due to higher costs). As a result, net utility of creditors
and borrowers would generally be unaffected. For example,
creditors may recover more, but they must extend credit under
looser standards, resulting in higher losses. Relatedly, borrowers
have more access to credit but pay a higher cost for it. On the flip
side, policies that weaken creditor remedies can also increase
borrower demand and result in more credit access, even though
creditors generally recover a smaller share of these loans in
collections.'”’

This dynamic helps explain findings that consumers in states
that make judicial and non-judicial debt collection easier, such as
by setting higher limits on wage garnishment or lighter regulation
of debt collectors, see more credit availability, as measured by
new lines of credit or lower credit card limits. Similarly, it
provides an alternative explanation for the empirical relationship
between tighter bankruptcy eligibility and lower interest rates on
consumer credit.’”® Expanded rights for creditors generally help
creditors recover more, but these higher recoveries in themselves

126. Some evidence supports this possibility. See Viktar Fedaseyeu, Debt
Collection Agencies and the Supply of Consumer Credit (Fed. Rsrv. Bank of Phila.,
Rsch. Dep’t., Working Paper 13-38, 2015), https://www.philadelphiafed.org/-
/media/frbp/assets/working-papers/2015/wp15-23.pdf [https://perma.cc/8FDC-
UK7C]; see generally Richard M. Hynes & Eric A. Posner, The Law and Economics
of Consumer Finance, 4 AM. L. & ECON. REV. 168 (2002).

127.  Argyle et al., supra note 104, at 4.

128.  See Tal Gross et al., The Economic Consequences of Bankruptcy Reform, 111
AwM. EcoN. REv. 2309, 2309-41 (2021).
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make debt more expensive for borrowers. As a result, the reason
behind the expanded credit access and lower interest rates found
by these studies would be that creditors need to offset the higher
costs imposed on borrowers through regulatory changes to
balance the borrower’s reduced marginal willingness to borrow at
the new higher rate. The key distinction is that this explanation
provides for the same empirical results but would suggest that the
policy interventions had no positive effect on overall utility.

This explanation, moreover, reflects the underlying logic of
the market that a policy intervention is unlikely to lead to greater
efficiencies, except where the intervention serves to counteract a
particular market failure.'” The economics and related literature
that sees potential utility gains from increased creditor remedies
appears to neglect that judicial collections reflect state
interventions in the market. Relatedly, they treat bankruptcy as
an “unnatural” intervention in markets that creates negative
externalities when in fact it is better conceptualized as a response
to the harshness of state-driven judicial collections. A key goal of
this paper is to provide an alternative explanation for the
empirical phenomena documented by economists that realigns
the baseline for when interventions in markets are thought to
improve or reduce overall utility.

Second, these coercive remedies create incentives that, at
best, duplicate those created by credit scores. As a result, there is
little that judicial remedies do to shape credit markets
productively. Since borrowers tend to default only due to some
fundamental constraint, a lawsuit is most likely to enhance
financial stress and lead to further defaults. In fact, a borrower
may well default on a loan to one creditor because they have been
sued (or threatened with a lawsuit) by another creditor. Given the
expansive scope of credit markets in the United States, most, if not
virtually all, borrowers will have incurred obligations to multiple
counterparties, including other credit card providers, payday
lenders, auto credit dealers, local businesses that permit
purchases on credit, or friends and family."* Lawsuits may well

129. The possible market failures that might justify state intervention in
judicial enforcement of consumer debts are discussed in Part IV.

130. Atleastone study has shown the damaging ripple effects that repayment
of one debt that is the subject of a lawsuit can have on a borrower’s other debts.
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also be the precipitating factor that pushes many borrowers from
a position of financial distress into bankruptcy.

B. Credit Scores, Litigation, and Bankruptcy

A creditor’s lawsuit against a borrower is a matter of concern
for the borrower but can create significant problems for that
borrower’s other creditors as well. When fortunes sour, creditors
recognize that other similarly situated lenders may seek to
enforce against (i.e. seize) a borrower’s assets or garnish their
limited income. Instead of negotiating a repayment plan that
maximizes payments to creditors generally, every lender is
incentivized to rush to claim on any assets (including income) that
are unprotected by applicable state or federal laws. Yet, these suits
precipitate the very phenomenon they seek to preempt—
bankruptcy, a discharge and a sharp penalty for any existing
lenders.™**

Generally, lenders should prefer accommodating borrowers
who are in default because many borrowers do have the potential
to repay loans over longer time horizons. Payment plans in these
cases would earn creditors a better return on their initial
investment than would suing and risking inducing borrowers to
declare bankruptcy. Renegotiation of existing loans allows a
borrower to maintain ongoing payments while reducing or
spreading their obligations over a longer term. Lenders in these
circumstances benefit to the extent that renegotiation yields a

See Cheng et al., How Do Consumers Fare with Debt Collectors? Evidence from Out-
of-Court Settlements, 34 REV. FIN. STUDS. 1617, 1620 (2021). The study found that
judgement debtors who reached a settlement paid up to 84% of the underlying
debt, while borrowers subject to wage garnishment only repaid 43%, with the
difference resulting from the termination of a wage garnishment order in
connection with bankruptcy filings, loss or change of jobs or expiration of the
wage garnishment order. Id. Ultimately, the borrowers who reached settlement
agreements were also much more likely to exhibit signs of financial distress
with rates of delinquency, bankruptcy and foreclosure of 20%, 160% and 130%
more than base rates. Id. at 1619.

131. Research suggests that state garnishment laws that allow lenders to seize
a greater share of a borrower’s income may discourage default, but the
advantage to lenders is significantly outweighed by the fact that once borrowers
do default, they are substantially more likely to file for bankruptcy. Dawsey &
Ausubel, supra note 103, at 21.
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better result than they would earn under a liquidation of eligible
debtor assets (if any) in bankruptcy. The simple problem is that
lenders cannot be sure that other lenders to whom the same
borrower has defaulted will make the same choice.

A creditor who knows or suspects that a borrower needs to
repay multiple loans might rationally approach the issue of a
default differently than if they were sure that they were alone.**
And data does suggest that bankruptcy filers have multiple
sources of consumer debt and that the makeup of debt changes
significantly in the months immediately prior to bankruptcy.'**
Multiple creditors create an increased risk of bankruptcy due to a
lack of coordination by the lenders. In practice, it is a classic case
of the prisoner’s dilemma.*** Related to the problem of the “race
to the courthouse” in bankruptcy law more generally, even though
every creditor would be better off refraining from litigation, each
one probably should choose to sue.™ This incentive to race is
particularly strong in states with continuous (as opposed to
consecutive) garnishment rules.*** Therefore, the equilibrium—the
most likely state of affairs—is that both creditors race.

Ultimately, this equilibrium is extractive, compared to the
more productive equilibrium in which no creditor sues. Because

132. In 2018, consumers had an average of four credit cards per consumer, a
decrease from an average of five in 2008. See CONSUMER FIN. PROT. BUREAU, THE
CONSUMER CREDIT CARD MARKET 335 (2017), https://files.consumerfinance.gov/f/
documents/cfpb_consumer-credit-card-market-report_2017.pdf [https://perma
.cc/T6RH-4]42].

133. Argyle et al., supra note 104, at 2.

134. This Essay is greatly in debt to Noopur Sen for identifying that the
dynamic between creditors and debtors here exemplifies the prisoner’s
dilemma.

135.  See Thomas H. Jackson, Bankruptcy, Non-Bankruptcy Entitlements, and the
Creditors’ Bargain, 91 YALEL.]. 857 (1982); Thomas H. Jackson & Robert E. Scott,
On the Nature of Bankruptcy: An Essay on Bankruptcy Sharing and the Creditors’
Bargain, 75 VA. L. REV. 155 (1989); David G. Carlson, Bankruptcy Theory and the
Creditors’ Bargain, 61 U. CINN. L. REV. 453 (1992); Steven Kuhn, Agreement Keeping
and Indirect Moral Theory, 93 J. PHIL. 105 (1998).

136. Continuous garnishment rewards the first creditor to be awarded a
garnishment order by allowing such creditor to be repaid in full prior to any
subsequent creditors. Consecutive garnishment provides that any creditors with
garnishment orders share the proceeds from any existing garnishment with any
other creditors who receive a garnishment order regardless of the timing of the
orders. See Dawsey & Ausubel, supra note 103, at 7.
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creditors collectively recover less following the debtor’s default,
they bear a higher risk of loss than had they forborne. Had the
productive equilibrium prevailed, the increased ex post recovery
would enable higher profits and/or more affordable loans. In
practice, both the creditors and debtors would likely share these
benefits: creditors would offer loans at somewhat lower rates, and
the loans would still be slightly more profitable. Notably, the
socially beneficial equilibrium would also result in a reduced
frequency of bankruptcy.

This extractive equilibrium has, however, become cemented
in U.S. experience. For example, states that do not limit judicial
remedies like wage garnishment have higher rates of bankruptcy
than do states with stronger limitations.® Ultimately, the
combination of civil debt enforcement with bankruptcy produces
a result that yields a less favorable equilibrium for all parties.
Where, as in the United States today, the ability to borrow
effectively serves as a substitute for a social welfare system, this
problem creates acute concerns that would have to be justified by
some strong countervailing rationale."*® Yet, as discussed below,
the rationales that are most commonly offered for judicial
enforcement of private debt contracts are outdated.

C. Relationship to Consumer Protection

Federal consumer protection law can be seen in part as an
effort to protect consumers from judicially sanctioned debt
collection. Federal consumer protection is primarily concerned
with ensuring that debtors have the necessary information to
make an informed decision about taking on debt and that they are
treated fairly in the event of default. Courts, on the other hand,
will generally enforce otherwise lawful consumer debt contracts,
rather than scrutinizing whether a borrower understood the terms

137. See Mary E. Hansen & Bradley A. Hansen, Legal Rules and Bankruptcy
Rates: Historical Evidence from the States 25 (Am. U. Dep’t of Econ., Working Paper
No. 2006-16, 2006), https://papers.ssrn.com/sol3/papers.cfmrabstract_id=954
393 [https://perma.cc/228R-E4KR].

138.  See, e.g., Wiedemann, supra note 4, at 829; J.G. Hariri et al., Middle Class
Without a Net: Savings, Financial Fragility, and Preferences over Social Insurance, 53
Cowmp. POL. STUDS. 892 (2020); Johnna Montgomerie, America’s Debt Safety-Net, 91
PUB. ADMIN. 871 (2013).
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of the agreement or can repay it. This approach is rooted in the
objective theory of contracts, which provides that the written
terms of an agreement are the best tools to understand the intent
of the contracting parties.’® Federal consumer protection law
thereby imposes important limits on the application of the
objective theory by providing borrowers with substantive
protection against the default rule of enforcement by courts.
While these protections are important, in practice, they can mean
little to consumers who frequently choose not to contest debt
litigation and, if they do, do so unrepresented by counsel.

As a result, restricting consumer credit enforcement (as
discussed in the final Part of this Essay) would complement the
operation of existing federal consumer protections. Federal law
regulates the inputs (FCRA), the terms (TILA) and the
consequences of default (FDCPA) from consumer debt. In each
case, these rules respond to concerns that consumer creditors are
able to leverage distortions in consumer credit markets to take
advantage of consumers. For example, TILA works to ensure
consumers understand the terms of consumer credit being
offered: absent TILA, consumers might take on debt even though,
if they had properly understood the terms of the agreement, they
would have known the debt was unaffordable. While lenders may
have an incentive to avoid this type of lending, which would also
be more likely to go unpaid, the leverage of judicial collections
would help ensure that the lender would still recover with
sufficient frequency for the strategy to be viable.

Judicial debt collection should even be relatively more
common among lenders who engage in unfair, deceptive or
abusive practices against consumers. These lenders are selling
consumer credit products that they know consumers, at least in
certain cases, would not choose to purchase unless the lenders,
for example, mislead them on the pricing. Consumers would end
up with products that they do not understand and on which they
would be more likely to default. This higher incidence of default
means these lenders will have a greater interest in recovering
through collection, rather than through their current loans.

At the same time, restricting consumer debt enforcement
does not diminish the importance of traditional approaches to

139.  See generally Joseph M. Perillo, The Origins of the Objective Theory of
Contract: Formation and Interpretation, 69 FORDHAM L. REV. 427, 451 (2000).
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consumer protection. Borrowers are still at risk in a world with
limited judicial debt collection, because non-judicial collection
still has important ramifications for borrowers’ financial well-
being. Even if a borrower cannot have their wages garnished, a
borrower who takes out a loan without understanding the terms
will be harmed if they default, because the default will impact
their credit score and their ability to borrow more in the future.
Relatedly, financial institutions and CRAs may today be less
concerned with inaccurate credit information about borrowers
because lenders’ recourse to the courts provides a baseline of
protection for creditors against inaccurate credit files. Restricting
lenders’ recourse to the courts would therefore force lenders to
take greater precaution ex ante to ensure they are extending credit
on reasonable terms that consumers understand and which
accurately reflect a consumer’s ability to repay.

III. RATIONALES FOR JUDICIAL ENFORCEMENT

There is a prominent myth that all policy interventions that
make it more costly for borrowers who default on their debt are
socially advisable because they make credit cheaper and more
widely available. This is false. It is relatively easy for lenders to
avoid losses: they can lend only against excessive collateral or to
borrowers with sterling reputations. They could offer rock-bottom
prices to all these borrowers. However, in reality, they still make
money (often more so) when they offer credit in riskier situations
and charge a higher rate of interest in return. That is not to say
that the industry could exist even if most borrowers did not repay.
But if borrowers only borrowed what they could repay with
perfect certainty, or lenders only lent what they certainly could
recover, a large part of the industry would disappear, to the
detriment of both borrowers and lenders. Policy is therefore
needed to impose consequences on borrowers only where private
market forces are incapable of supporting the appropriate
equilibrium.

The most common reason for policy intervention would be in
the case of a market failure. Understanding how and when private
credit markets fail can help governments intervene to correct and
promote this alternative to public social welfare. Generally, credit
markets are thought to be subject to two major sets of problems:
first, borrowers are not necessarily adequately disciplined to know
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how much they can repay or adequately committed to repay debts
they have taken out, and second, it is difficult for willing lenders
and eligible borrowers to find one another. Relatedly, any one
lender is likely to underinvest in developing information about
borrowers’ creditworthiness because another lender can
relatively easily internalize the benefits of any investment by
targeting that lender’s clients.

Modern consumer credit markets incorporate various
mechanisms to recognize and respond to these failures, with civil
litigation and debt enforcement operating as responses from the
public sector, and the credit scoring system functioning as a
private alternative.

A. Discipline and Commitment

The most important market failure discussed in the
economics literature is whether borrowers are adequately
disciplined in choosing to borrow only what they can afford and
are committed to repaying what they have borrowed. '** A
consumer debt system without adequate discipline and
commitment (and thus high levels of default from excessive
borrowing being unpaid) might force lenders to scale back
lending and/or only extend credit that is more expensive for
borrowers.'*! This risk does not mean that bankruptcy is never
appropriate.'* Rather, the benefit-maximizing equilibrium level

140.  See, e.g., Exler & Tertilt, supra note 107, at 21. In the legal literature, this
argument loosely translates to whether there is adequate enforcement of the
underlying contractual agreements. Note that Exler and Tertilt include
bankruptcy filing fees as an additional cost of bankruptcy, but it is excluded
here, because the topic is the cost of default. However, similar arguments apply
to the costs associated with bankruptcy.

141. Id. These higher prices are sometimes characterized as a “bankruptcy
tax” on all individuals to compensate for lenders’ inability to predict perfectly
exactly which borrowers will eventually enter bankruptcy. See Michael
Simkovic, The Effect of BAPCPA on Credit Card Industry Profits and Prices, 83 AM.
BankR. L.J. 1, 23 (2009).

142. The economics literature suggests that restricting (or eliminating)
bankruptcy, while preserving garnishment, would produce worse outcomes
than the present system in which borrowers access bankruptcy as a means of
social insurance. Exler & Tertilt, supra note 107, at 34. The inability to access
bankruptcy relief would effectively raise the costs of borrowing to such a degree
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balances the costs of default for a borrower and the flexibility of
bankruptcy protection.’® These costs, however, do not
necessarily need to stem from any one particular mechanism.
Debt litigation and judicial remedies like garnishment
undoubtedly do impose some such costs, but there is no reason
why such costs must come from these mechanisms.

Generally, the costs associated with default can come from
several different sources, including individual stigma, judicial
remedies such as garnishment, and the credit effect.'* The
literature generally treats these costs as interchangeable—a
higher cost for a borrower is a higher cost for such borrower
whether due to stigma, garnishment or the credit effect.'*
However, the economics literature may look at garnishment as
unique, because it channels the proceeds of the garnishment
directly to the lender.** The lender may therefore be saved some
of the loss associated with the default and may not need to raise
costs for other borrowers to compensate for losses associated with
default. In contrast, the other sources of “costs” are more akin to
taxes that simply reduce a borrower’s marginal willingness to
borrow, producing deadweight loss, an inefficiency that leaves
both borrowers and lenders worse off.

There is, however, no particular magic to civil litigation that
makes the costs associated with debt enforcement more effective
at structuring the incentives of credit markets than the costs
associated with credit scoring. '’ The idea that garnishment
minimizes deadweight loss rests on the idea that lenders generally
benefit from receiving the proceeds of a garnishment.*® This

that borrowers would limit their access to credit when they need it, and the
retreat of borrowers from the market (due to the effectively higher costs) would
outweigh the benefits to creditors from higher rates of recovery on those they
do make. Id.

143. Id. In other words, a (theoretical) system that provides for perfect
repayment will be less profitable for lenders because fewer people will choose
to borrow funds absent the opportunity to use bankruptcy as a form of social
insurance. Id.

144. Id.at18, 21.

145. Id. at 29 (“To summarize, all types of costs generate commitment to
repay.”).

146. Id. at 26-27.

147. Some evidence supports this view. See id.; see generally Fedaseyeu Study,
supra note 60; Hynes & Posner, supra note 126.

148. Exler & Tertilt, supra note 107, at 27.
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argument, however, ignores that garnishment may simply cause
a borrower to redirect payments that were meant for one (or
multiple) creditors to the one lender who obtained the judicial
order. The purported benefit, in this case, would only arise at the
expense of other lenders. Perhaps even more critically, borrowers
do experience the risk of garnishment as a tax that would reduce
their marginal willingness to borrow. As a result, the cost
associated with garnishment is more like the other types of costs,
in particular credit scoring. In fact, debt enforcement may
actually distort borrowers’ incentives and encourage bankruptcy,
weakening credit markets and restricting credit access, including
to higher risk borrowers.

Imposing higher costs on borrowers through judicial
remedies like garnishment is simply not a panacea for the
consumer credit market.'* Higher costs discourage borrowers at
the same time that they result in improved rates of recoveries for
lenders.” Finding the ideal equilibrium for consumer credit
markets involves some costs to borrowers from default, but there
generally is no reason why these costs cannot be imposed through
credit scoring as opposed to judicial remedies. The market
equilibrium can therefore likely arise just as, if not more,
effectively through the credit scoring system without judicial
garnishment, than through both mechanisms operating at the
same time. Moreover, variations among the states in the
stringency of judicial remedies like garnishment have limited
impact on consumers’ repayment of their consumer debts.*! This
finding suggests that non-judicial collection activities already
provide sufficient incentive to borrowers to repay their debts, up
to their capacity to repay, and default only in circumstances of
need.

It is worth noting that perhaps the most intuitive response to
the argument that creditors ultimately work against themselves by
suing to recover defaulted debts is that creditors as a class

149. Id. at 33-34 (summarizing research finding that models of (theoretical)
economies without default risk reduce welfare relative to economies where
default and bankruptcy allow borrowers in some cases to extinguish their debts,
at least when income and expense shocks, as well as the business cycle, are
taken into account).

150. Id. at 33.

151.  Fulford & Nagypdl, supra note 73, at 41.
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consistently endeavor to weaken restrictions on debt enforcement
and in turn restrict access to Chapter 7 Bankruptcy.”® These
efforts must, presumably, reflect some bona fide analysis of
creditors’ own economic interests: that reduced protections for
borrowers, in fact, help creditors. There are a few responses to
this observation.

First, while more permissible judicial debt collection regimes
may notimprove overall creditor utility in the medium term, there
may be ramifications for creditors’ then-outstanding consumer
loans that are net negative. Loans are typically premised on
certain assumptions about creditors’ ability to recover at the time
they are made, and changes during the life of the loan may
effectively force creditors to take a haircut relative to their
expectations. Borrowers similarly would receive a windfall
insofar as consumer debt instantly becomes cheaper. Changes to
consumer credit regimes can help mitigate this effect by limiting
retroactive effectiveness.

Second, the arguments in this Essay generally assume that
consumer credit markets are relatively competitive, and
borrowers as a class find it relatively easy to shop among different
creditors and compare prices. To the extent the market is not
competitive, either because of a lack of competition or because
consumers face barriers in comparing among different consumer
credit options, creditors may be able to earn supernormal profits.
In these circumstances, creditors would have an incentive to seek
regulatory changes that raise costs for consumers, especially if
those costs are hidden through the background mechanics of the
state’s debt collection mechanics.

Third, the class of creditors in the United States economy is
large, and policies with respect to debt collection can be as much
about which creditors benefit as whether creditors benefit vis-a-
vis borrowers. Some creditors may well benefit more than others
from judicial debt collection: for example, credit card companies
may be best suited to benefit from judicial enforcement, because
they operate at a scale large enough to outsource collection to
various expert third parties such as debt collectors, buyers or
settlement companies. These creditors may have different
incentives, as well as perhaps a greater ability to influence federal
policy, than others, such as more local or retail creditors who may

152.  SeeZackin & Thurston, supra note 4, at 138-40.
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be more likely to work out longer term payment plans in part
because they rely on borrowers as customers of products other
than credit."® While these explanations are tentative, they help
underscore the ways that certain creditors might seek to shape
policy in a manner that benefits themselves, even though the
broader consumer credit market suffers.

B. Coordination

Modern consumer credit markets depend on reaching a mass
clientele and would suffer if each potential lender had to conduct
deep diligence on each potential borrower due to adverse
selection effects.”™ A lack of knowledge about borrowers means
lenders are required to assign uniform “prices” for loans to broad
otherwise undifferentiated pools of borrowers.*** This approach
produces inefficiencies, because primarily the riskier borrowers
in an otherwise similar pool would be expected to accept the
pool’s prices and therefore cost lenders more.* These challenges
are further exacerbated by the fact that information about a
borrower’s creditworthiness has the characteristic of a public
good in which private actors are unlikely to invest adequately.'’

153. A famous example is the conflicting incentives of credit card and
mortgage lenders with respect to the availability of Chapter 7 and Chapter 13
Bankruptcy that results in the “credit card subsidy” to mortgage lenders in
certain circumstances. This subsidy results from the greater ability of borrowers
to use bankruptcy to discharge unsecured debt such as credit card debt, rather
than secured debt such as mortgage debt, which produces savings that
borrowers may use to preserve payments on their mortgages. See Michelle J.
White & Ning Zhu, Saving Your Home in Chapter 13 Bankruptcy 5 (Nat'l Bureau of
Econ. Rsch., Working Paper No. 14179, 2008), https://www.nber.org/sy
stem/files/working_papers/w14179/w14179.pdf [https://perma.cc/JX4T-SBV3].

154. Anthony Defusco et al., Measuring the Welfare Cost of Asymmetric
Information in Consumer Credit Markets, 146 J. FIN. ECON. 821, 821 (2022); see
generally Robert Phillips et al., Price-Driven Adverse Selection in Consumer Lending
(Colum. U. Ctr. for Pricing and Revenue Mgmt., Working Paper Series No. 2011-
3, 2011), https://business.columbia.edu/sites/default/files-efs/imce-uploads/CP
RM/2011-3-Price-Driven-Adverse-Selection.pdf [https://perma.cc/4RN9-DUVS].

155.  Phillips et al., supra note 154, at 2.

156. Defusco et al., supra note 10 at 821.

157. Once a lender learns that another lender has extended an individual
credit, that other lender may be able to infer that the individual was



572 Fordham Journal of Corporate & Financial Law  [Vol. 31

Judicial remedies may help encourage creditors to lend in the
absence of this information by offering a mechanism to recover
more from borrowers who do default.

However, credit scoring mitigates the problem underlying
the coordination rationale in a very direct way."*® Credit scores
solve the coordination problem by making the relevant
information easily accessible at a relatively low cost.*” Lenders in
the market today rely heavily on the information provided by
credit scores in making decisions to extend credit.’®® Various
mechanisms have also developed to overcome the positive
externality challenge with regard to credit reporting: in the United
States, credit furnishers, for example, voluntarily, report credit
information to bureaus who compile the data and sell it back to
lenders.'*' These alternative systems mean that lenders likely do
not rely on the background availability of judicial remedies to
compensate for a lack of information about potential borrowers,
except where borrowers have been previously invisible to the
credit reporting system.

Relatedly, even if the coordination rationale may not justify
judicial debt enforcement ex ante, once borrowers have defaulted,
lenders may be able to invest additional time and energy to
determine which borrowers in default are “worth” suing. This
argument relies on the idea that lenders sue primarily those who
do have the “ability to pay” their debts but who have chosen not to
do so. However, to the extent that these borrowers have defaulted
“accidentally” because they miscalculated their own ability to
repay, the immediate consequence of default, such as losing
access to affordable credit (along with other non-judicial
collection methods) may be sufficient to prompt repayment. On
the other hand, truly willful defaulters who could afford to repay
what they have borrowed may be a legitimate target for judicial
debt enforcement, but practically, these borrowers are more

creditworthy without having to do the diligence themselves. However, the
flipside to the observation that credit scoring is a public good in which
companies are bound to underinvest is that the reporting that does occur
produces meaningful positive externalities by making this scarce information
available to all.

158.  Phillips et al., supra note 154, at 14.

159. Exler & Tertilt, supra note 107, at 44-45.

160. Id. at 42-43.

161.  See COOPER, supra note 39, at 3—4.
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likely to have borrowed more than they can afford to repay and
from multiple lenders. In any case, aiding lenders through judicial
debt enforcement in these circumstances is unlikely to be
effective (given the borrower’s likelihood of filing for
bankruptcy),’*? and any benefit may well be offset by the moral
hazard risk from helping lenders recover from what would appear
to have been a reckless decision to lend in the first place.

C. Credit Invisibility

Lenders may well look at the millions of Americans who lack
credit scores differently than they look at those who do have credit
scores. Those without credit scores might be considered less
willing to repay for the precise reason that they are not
accountable to the credit scoring system in the same way as those
with credit scores. At the very least, lenders lack the same
information about this group and incur higher costs in assessing
their creditworthiness.'*® However, there is still reason to be
skeptical that judicial debt enforcement is the most effective
method for encouraging lending to people with credit scores.

There are effectively two (partially overlapping) groups of
people without credit scores: the young and the low income.
Young people lack credit scores for the simple reason that they
have no prior history of borrowing.'** People with lower incomes
may have a history (even a significant history) of borrowing but
this history is more likely to have involved the types of lenders that
neither require credit scores nor furnish information to credit
bureaus. These groups are also linked. The young people who are

162. The other possibility is that lenders in these circumstances could
attempt to recover on a theory of fraud, which may lead to such debt being
declared non-dischargeable. See 11 U.S.C. § 523(a)(2)(A) (2018) (providing that
debt obtained by false pretenses, a false representation, or actual fraud is
nondischargeable).

163. KENNETH BREVOORT ET AL., DATA POINTS: CREDIT INVISIBLES, CONSUMER
FINANCIAL PROTECTION BUREAU 4-5 (2015), https://files.consumerfinance.gov/f
/201505_cfpb_data-point-credit-invisibles.pdf [https://perma.cc/M7RE-TD6B].

164. For an argument that the existing credit scoring system penalizes young
borrowers for their lack of borrowing history in a manner that makes borrowers
and lenders worse off, see Stefania Albanesi & Domonkos F. Vamossy, Predicting
Consumer Default 1 (Nat'l Bureau of Econ. Rsch., Working Paper No. 26165,
2019).
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least likely to develop a credit score are those with lower
incomes.'® Thus, a poisonous cycle develops from an early age:
the young and low income, shunned from established credit
markets, remain sidelined for lack of ability to transition into
formal markets.

Those who lack credit scores face unique disadvantages if
they need to borrow money.'* Because they do not have a history
of having proven their creditworthiness, they have to pay the
highest interest rates, typically from the least attractive lenders,
such as payday lenders.'* These sometimes-predatory products
make default and bankruptcy even more likely and further
entrench the mutually reinforcing dynamics of those without
credit being limited to the most punishing sectors of the market.
Judicial remedies are most easily justified as a means of
promoting credit access by low-income borrowers, and to a lesser
extent, the young. By empowering lenders to access the tools of
state enforcement to recover their debts, garnishment
strengthens lenders’ confidence in their ability to be repaid in
such situations where no other well-established mechanism can
be relied upon.

However, this argument does not automatically extend to all
low-income borrowers, and borrowers with lower incomes who
have credit scores do not necessarily benefit from the existence of
debt enforcement to a greater degree than higher-income
borrowers. Where a lender has information about a borrower, the
lender is well-positioned to provide credit at a competitive rate
regardless of whether the borrower has a lower or higher income.
Moreover, a credit score is likely to serve as at least as strong of an
incentive for lower-income borrowers as higher-income
borrowers.

Lower-income borrowers rely on continued access to credit
at least as much, if not more, than higher-income borrowers and
often for essential goods. In fact, to the extent a credit score is an
asset that may be tapped in the case of an emergency, lower-

165. Kenneth Brevoort et al., Credit Invisibles and the Unscored, 18 CITYSCAPE 2,
9-34 (2016).

166. See Marco Meyer, The Right to Credit, 26 J. PoL. PHIL. 304, 306 (2018)
(discussing a lack of credit’s impact on starting businesses, obtaining degrees,
and purchasing homes).

167. Id.
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income borrowers may care more about their credit scores
because it may be effectively the only source of savings available
to them. In contrast, higher-income borrowers may have cash,
other savings or home equity that may be accessed, and therefore
a credit score, while important, may not be seen as critical to well-
being. Moreover, lower-income borrowers may also have less
developed credit histories, and as a result, they may be more
careful to avoid the significant impact on their credit score that
any negative credit event could have. As a result, to the extent
lower-income borrowers do have credit scores, credit scoring
should be at least as effective at motivating loan repayment as for
higher-income borrowers. The difference for borrowers who are
creditinvisible is that they are outside of the credit scoring system
altogether.

IV. REMEDIES FOR THE CREDIT MARKET

The retreat of the public welfare state has left private credit
markets as a critical lifeline for millions of families facing
unexpected shortfalls in their finances.’*® As a result,
policymakers have a strong interest in supporting these markets
as substitutes for direct public welfare. As discussed, credit
markets are susceptible to at least two distinct equilibria and the
goal of policymakers should be to encourage the productive
equilibrium that benefits borrowers and lenders. However, the
continued reliance on judicial enforcement of debt contracts
promotes the negative equilibrium, in which creditors are not
incentivized to collaborate and settle debts efficiently.

Policymakers in the United States can respond in several
ways. First, policymakers should recognize the harm caused by
exclusion from the credit scoring system and seek to universalize
credit reporting by offering targeted guarantees that encourage
lending to credit invisibles. Second, policymakers can seek to
mitigate inefficiencies in the debt collection system and
encourage debt settlement rather than resort to litigation. Third,
policymakers should directly restrict debt enforcement as the
principal mechanism for setting appropriate incentives in the

168. See Wiedemann, supra note 4, at 830.
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consumer credit markets. Each of these interventions is discussed
in turn below.

A. Guaranteeing Consumer Debts of Those
Who Are Credit Invisible

The most pernicious irony in the existing system of consumer
credit enforcement is that getting a loan requires demonstrating
that a prospective borrower has managed their credit well in the
past. As a result, new borrowers face a disadvantage that leads to
higher initial costs, increased rates of default, and subsequent
difficulties managing their finances.'*® Policymakers have begun
to recognize the difficulties imposed on individuals in this
segment of the market, but policy itself has been muted. The most
significant response has come from the private sector where a
number of firms have proposed to use alternative data sources
(other than individuals’ credit history) to evaluate
creditworthiness.'”® While these market-driven approaches may
hold some promise, policymakers also have unique power to help
transition those who are credit invisible into the formal credit
market. Yet, even if policy was able to reduce the impact of credit
invisibility, the dissonance between credit scoring and debt
enforcement would remain pronounced.

The most direct and likely effective intervention that states or
the federal government could undertake to help those who are
credit invisible to obtain credit scores would be to guarantee
certain consumer debt obligations. Particularly for first-time
borrowers, this approach would help overcome the paradox that
lenders provide credit only to those with credit histories.
Moreover, guarantees would still help embed the basic incentives
associated with consumer credit borrowing and repayment. First-
time borrowers could be offered a certain type of publicly backed
consumer credit, like a publicly backed credit card, to use and
repay as theylike, with the information on the card being reported
to credit reporting agencies like any other source of credit. The
guarantee would ensure that borrowers access credit at favorable
rates and provide strong assurances of repayment to the lender.

169.  See CFPB, Credit Invisibles Summary, supra note 46, at 7.
170. See BREVOORT ET AL., supra note 163, at 5, 24.
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The fact that the lending information would be reported to credit
reporting agencies would also help promote repayment and
mitigate costs to the public body that offered the guarantee.

While there would be some costs associated with such an
approach, there would also be benefits due to a healthier credit
market, fewer bankruptcies, and a population less likely to
experience debt crises early in life. As policymakers have
increasingly recognized, credit 1is relatively cheap for
governments to provide.'! Furthermore, the improved
attractiveness of first-time borrowers would make these
individuals more attractive candidates for loans from established
financial institutions compared with lower-quality sources like
payday lenders. At least some of these borrowers would save
enough from the reduced cost of these loans (relative to the
alternative in the private market) to avoid default altogether,
which would mean very tangible benefits to the credit ecosystem
as awhole. Generally, these guarantees would be cheap to provide
and offer tangible long-term benefits to new borrowers.

Another option would be to integrate credit scoring into the
existing system of debt enforcement. As discussed, information
on a borrower’s creditworthiness is a public good but lenders do
not always furnish credit information.'”* This is particularly true
for lenders to low-income borrowers and for debt buyers or debt
collectors.’®  Therefore, policymakers might consider
conditioning access to judicial enforcement on participation by
the underlying lenders and/or debt collectors in the credit
reporting system. This requirement would provide a strong
incentive for lenders, especially those most likely to lend to credit
invisible or low-income borrowers, to furnish information on

171.  See GRETA KRIPPNER, CAPITALIZING ON CRISIS: THE POLITICAL ORIGINS OF THE
RISE OF FINANCE (2011).

172.  See Luke Herrine, Credit Reporting’s Vicious Cycles, 40 N.Y.U. REv. L. &
Soc. CHANGE 305, 321-22 (2016) (discussing lenders’ collective action problem
resulting from “no individual lender [wanting] to share information and risk
others not sharing that information” and the purpose of credit reporting
agencies to break that impasse).

173.  See BREEVORT ET AL., supra note 163, at 14 (observing that lower income
borrowers who “rely on non-traditional sources like payday or auto-title
lenders” are further disadvantaged because “these non-traditional sources of
credit . . . do not report information to the NCRAS,” thereby exacerbating
income-based differences in credit scoring).
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these borrowers to credit reporting agencies. Even though such an
intervention would do little to mitigate the harmful effects of debt
enforcement, it could help reduce the number of borrowers who
are outside the formal credit system and typically reliant on the
lowest quality sources of credit. However, neither public
guarantees nor the integration of credit scores into the debt
litigation system would address the structural issues that arise
between credit scoring and debt enforcement.

Even if everyone in the United States had a credit score, the
reliance on two systems for enforcement of credit scores would
only guarantee that all lending relationships face the same
misalignment of incentives. Borrowers who do have credit scores
are generally already motivated to preserve their credit rating,
and credit scores give lenders the information they need to
structure their loan portfolios profitably. Debt enforcement does
little to enhance borrower incentives or compensate for a lack of
information about borrowers when all such borrowers have credit
scores, and yet it leads borrowers into bankruptcy more
frequently.

B. Promoting Consumer Debt Settlements

The settlement of debts is generally the optimum outcome in
the case of a consumer debt obligation in default. The fact that a
relatively small number of debts are settled,'’* however, suggests
that transaction costs or other inefficiencies discourage lenders
and borrowers from settling despite the potential benefits to both
sides. Evidence suggests that these transaction costs are high:
lenders often earn only pennies on the dollar when they sell
debts.’® Yet, the growing industry of debt buyers and/or
collectors, however, suggests that many firms are able to capture
substantial value from these debts. As a result, policymakers
might look to facilitate debt settlements by helping to reduce some
of these settlement costs.

174.  See ASsoC. OF SETTLEMENT COS., STUDY ON THE DEBT SETTLEMENT INDUSTRY
(2007) (suggesting that debt settlement success rates could range from 35% to
60% depending on how a settlement company defined success).

175. The FTC found that “on average, debt buyers paid 4.0 cents for each
dollar of debt.” Jiménez, supra note 56, at n.4 (citing FED. TRADE COMM'N, THE
STRUCTURE AND PRACTICES OF THE DEBT BUYING INDUSTRY 23 (2013)).
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One idea would be to task a new state or federal agency (or
empower state attorneys general or even state comptrollers) with
negotiating debt settlements on an aggregate basis for all
consumers. This “public adjuster” function could reduce what is
likely the most significant cost associated with debt settlement—
the cost of analyzing a given debt and negotiating a settlement—
by taking an industry-wide approach. The public adjuster could
work with various consumer lenders to develop settlement
proposals that would save lenders considerable time and energy
by treating like borrowers alike. Settlements could be based on
similar criteria as the original loans: credit scores, income and
other financial metrics. Once these large scale settlements were
negotiated by the public adjuster and the lenders, then the
borrowers would be entitled to accept or reject them on an
individualized basis. The efficiencies gained by having a
centralized, knowledgeable advocate would likely mean better
settlements for customers and higher returns for lenders.

An additional advantage would be to help coordinate
settlements where multiple lenders have claims against the same
borrower. One reason that lenders may be less willing to negotiate
settlements is that there is the possibility that a given borrower
will reach a settlement with their other creditors and as a result
have greater capacity repay a meaningful portion of the obligation
owed to them. Given the modest returns available through debt
settlement, the potential for advantage from waiting may be at
least as strong as the incentive to be the first to settle.
Coordinating settlement among multiple creditors would ensure
fairness and promote the highest possible return to lenders
relative to what a given borrower is willing to pay. These workouts
would replicate the bankruptcy process but on a voluntary (and
scalable) basis. As a result, the public benefits could be
significant.

The lack of efficient debt workouts means greater losses for
lenders, worse settlements for borrowers and higher, more
sustained debt levels that depress economic opportunity for all.
As discussed throughout this Essay, higher returns for lenders
stand to benefit the community more broadly by making it
profitable for lenders to extend credit more broadly and at more
favorable rates. Generally though, higher returns for lenders
come at the expense of higher costs for borrowers. However,
where, as here, the benefits to lenders would emerge as a result of
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greater efficiencies in the debt collection and settlement system—
which itself produces deadweight loss—the benefits would
redound to both sides. Borrowers would likely be offered
settlements at comparable (if not better) rates and potentially
sooner than they otherwise would, which can be at least as
helpful. As a result, the portion of the consumer population
struggling under large long-term debt burdens may diminish.
Reduced debt servicing obligations could allow these borrowers to
devote their resources to care for their families and encourage
spending in local communities.

C. Restricting Debt Enforcement

Credit scoring and debt enforcement play similar roles in the
consumer credit industry. They may at times be complementary,
but there is little reason to suspect that they are both necessary
(except, as noted above, potentially in the case of those who are
credit invisible). Moreover, there are likely meaningful ways in
which these systems clash and lead lenders and borrowers into a
negative, extractive equilibrium, especially when the borrower
has a lower income that makes them eligible (in effect) for
Chapter 7 bankruptcy relief.'® As a result, policymakers would be
advised to consider restricting debt enforcement as a means to
improve access to credit, especially among lower-income
communities.'”’

176. Because the availability of Chapter 7 relief gives borrowers a very real
alternative to accepting wage garnishment or other judicial debt remedies, debt
enforcement is most likely to distort lender incentives for this population.
Moreover, the heavy concentration of debt suits that are filed against lower
income individuals underscores the degree to which debt enforcement remains
an important consideration for these lenders.

177. Recently, some public discussion has revolved around the possibility of
eliminating private credit reporting agencies and replacing them with a public
credit scoring system. This discussion is parallel to the one here. While
advocates of this idea argue that the private credit scoring system is so broken
as to be worthy of replacement by a public alternative, the analysis here
considers whether a standalone private (or theoretically, a public) credit scoring
system is preferable to having the credit scoring system alongside debt litigation
and enforcement. See Jayme Deerwester, Congress Considers Credit-Reporting
Overhaul, Including Putting Government in Charge of Scores, USA Topay (July 2,
2021, at 05:02 ET), https://www.usatoday.com/story/money/personalfinance/2
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Practically, restricting debt enforcement could take many
forms, and the most effective would be through new federal law.
Congress could expand existing federal protections against wage
garnishment and enact similar measures to cover other types of
enforcement orders, such as bank garnishment. In times of more
acute stress in consumer credit markets, Congress could consider
ordering a stay of consumer debt litigation and/or enforcement
much in the same way that the federal eviction moratorium stayed
eviction proceedings during the COVID-19 pandemic.'”® The CFPB
might also use its authority under the FDCPA to deem wage
garnishment abusive or unfair conduct in violation of existing
federal laws in many circumstances.'” Congress itself could also
go further and make wage and bank garnishment for repayment
of consumer debts against public policy as a general matter.®
Alternatively, states could take similar actions, such as expanding
their protections against garnishment (or blocking garnishment
altogether). States also have a long tradition of implementing
litigation stays during financial crises, often despite constitutional
questions about the validity of such laws.™! In different ways, and
to different degrees, each of these proposals could help enhance
the efficiency and fairness of consumer credit markets.

Restricting debt enforcement against lower-income
individuals would likely help reduce lender incentives to rush to
sue borrowers who have defaulted. As discussed, individuals with
credit scores are already motivated to repay their debts due to the
fact that any future borrowing will depend on preserving the
quality of their credit score. Additionally, lenders can and do use
credit scores to identify eligible borrowers and to price their loans
at an economical rate. At this point in time, credit scoring is no

021/07/02/congress-credit-score-overhaul-proposal-act/46965135/ [https://perm
a.cc/ETS2-U33V].

178. Temporary Halt in Residential Evictions to Prevent the Further Spread
of COVID-19, 85 Fed. Reg. 55292, 55292-55297 (Sep. 4, 2020).

179. See 12 C.F.R. 1006.22 (2026); 12 U.S.C. § 5531 (2018).

180. Both the CFPB and Congress would likely consider what “exceptions”
should exist where wage garnishment and other judicial remedies would still be
permitted. The most likely would be in the case of a strong prima facie showing
of fraud by the borrower. As discussed, this proposal may also be paired with a
means testing requirement analogous to means test applicable to Chapter 7
filers.

181.  See ZACKIN & THURSTON, supra note 4, at 26-36.
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longer a supplement to debt litigation but the principal driver of
consumer credit decisions. Debt enforcement continues to play a
role but only in the relatively narrow slice of the economy that is
outside the credit scoring system. Moreover, improving access to
credit scores is more likely to promote affordable borrowing,
whereas debt enforcement is more prone to lead borrowers into
spirals of default and ultimately bankruptcy.

Unlike debt enforcement, lenders’ use of the credit scoring
system also produces positive externalities for the consumer
credit market. Information about borrowers’ creditworthiness is
scarce and expensive for lenders to develop on their own, and
sharing credit information about a borrower—both the good and
the bad—is valuable because it helps lenders make more targeted
and economical decisions about extending credit. These savings
may be passed on to borrowers in the form of reduced costs.
Restricting debt enforcement would force lenders to rely to a
greater degree on the credit scoring system and therefore likely
result in more information about borrowers being shared. This
shift would be most useful for borrowers, particularly those with
lower incomes, who access credit from lenders that currently
report such information infrequently.

The major disadvantage of restricting debt enforcement
would, ironically, be to mitigate the benefits of bankruptcy relief.
On the one hand, a fundamental purpose of bankruptcy relief is to
provide relief from debt enforcement and, with restricted debt
enforcement, bankruptcy relief would become increasingly
redundant. On the other hand, individuals who have defaulted on
one or more loans may then be stuck in a state of permanent
insolvency: credit scores would reflect a borrower’s existing
unpaid debts, and there would be no mechanism to signal to new
lenders that the borrower will prioritize repayment on the new
loans. As a result, policymakers who consider restricting debt
enforcement might create a new mechanism that provides some
of the advantages of filing for bankruptcy in these cases, such as
requiring credit reporting agencies to allow borrowers to
repudiate certain debts.’®* This mechanism would help replicate
the “fresh start” now currently only available through bankruptcy.

182. The FDCPA already prohibits a debtor collector from renewing
communication with a borrower who has requested the cessation of
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Alternatively, policymakers might consider more modest
tweaks to the current system that could help mitigate some of the
damage of debt enforcement, though the potential benefits would
also likely be modest. For example, policymakers could require as
a matter of state contract law that consumers expressly agree
within each debt contract that they consent to having their wages
or bank account garnished in the case of a default. Under existing
law, a consumer probably may contract out of these enforcement
mechanisms, though given the non-existence of any description
of such contracts in the literature or caselaw, few if any consumer
debt agreements expressly provide this exemption. Flipping the
default rule from implicitly permitting garnishment to requiring
consumers’ express consent would at least open the door to
lenders potentially offering loans that would not be enforceable
by these traditional judicial remedies.

However, it is unlikely that many lenders would offer these
non-judicially enforceable lending products. So long as any other
lender has the right to take advantage of judicial remedies, those
without recourse to the courts would be structurally
disadvantaged, especially if such non-judicially enforceable
consumer debt were still subject to discharge in bankruptcy.
Lenders can always compensate for the added risk in the same
way that unsecured lenders do when a borrower has existing
secured debt, namely by charging higher interest rates. However,
as noted, lenders and borrowers likely could contract out of wage
garnishment or other enforcement mechanisms at the present
and none have. Additional incentives like an exemption from
discharge in bankruptcy for non-judicially enforceable consumer
debt may also be required before a contractual solution becomes
feasible.

There would, however, be certain potential legal limitations
on how policymakers may restrict debt enforcement. States, for
example, may not constitutionally refuse to enforce wage or bank
garnishment orders issued by other state courts, provided that

communication with respect to a given loan, but a mechanism to provide notice
about the repudiation of a loan would provide clear benefits by signaling to
lenders (for better or worse) that a borrower will repay only existing and future
obligations and not the repudiated loan.
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jurisdictional requirements were met by the original court.'® That
said, states clearly can restrict which remedies are available as a
matter of their own state law, as has happened when various states
have raised the amount of income that is protected from
garnishment above the federal minimum and in four cases
eliminated wage garnishment altogether.®* A slightly different
issue arises though when the question concerns whether the
federal government can restrict state enforcement of consumer
debt judgments.

The federal government generally has extensive authority
over consumer credit markets under the Commerce Clause,
which empowers Congress to regulate interstate commerce. The
Commerce Clause is the basis for the limitations on state judicial
remedies in the Consumer Credit Protection Act, for example.
However, the idea of restricting debt enforcement broadly for
borrowers may arguably violate the rights of lenders to have some
remedy for a violation of a contractual right.'®® That being said,
while debt litigation has long been a part of U.S. legal experience,

183. A creditor that obtains an order for wage garnishment in one state is
likely entitled to have that order recognized by a court in a state without wage
garnishment under the Full Faith and Credit Clause. See U.S. CoNsT. art. I, § 10,
cl. 1.

184. Compare 15 U.S.C. § 1673(a) (2018) (establishing that the maximum
amount of an individual's disposable earnings subject to garnishment may not
exceed the lesser of 25% of disposable earnings or the amount by which
disposable earnings exceed thirty times the federal minimum hourly wage),
with TEX. PROP. CODE ANN. § 42.001(b)(1) (West 2015) (exempting “current wages
for personal services” from garnishment, attachment, execution, or other
seizure, except for enforcement of court-ordered child support payments); 42
PA. CoNs. STAT. ANN. § 8127 (West 2019) (providing that wages are exempt from
attachment or execution on a judgment for consumer debt, with exceptions for
actions in support, board, or certain landlord-tenant claims); N.C. GEN. STAT.
ANN. § 1-362 (West 2025) (providing that earnings of a person for personal
services are not subject to garnishment when it appears that the “earnings are
necessary for the use of a family support wholly or partly by his labor”); S.C.
CODE ANN. § 37-5-104 (2026) (prohibiting wage garnishment for consumer debts);
see also S.C. CoNsT. art. III, § 28 (providing constitutional protection against
property attachments).

185. The well-worn legal maxim ubi jus, ibi remedium means “where there is
aright, there must be a remedy.” See also Marbury v. Madison, 5 U.S. (1 Cranch)
137, 163-66 (1803) (quoting 3 WILLIAM BLACKSTONE, COMMENTARIES 23) (“It is a
general and indisputable rule, that where there is a legal right, there is also a
legal remedy by suit or action at law, whenever that right is invaded.”).
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it is unlikely that courts would find that the Constitution requires
state courts to provide a remedy for disputes over debt.’® As a
result, Congress would likely be free to impose any restrictions on
the enforcement of debt contracts without fear of running afoul of
the Constitution.

Accordingly, restricting debt enforcement against low-
income individuals would be viable and would likely produce a
consumer debt market that is more efficient and more equitable
as the system today. Critically, there is one further advantage. The
types of contracts that courts enforce, and the remedies that are
available to litigants, reflect the values of the broader legal system.
And today, in the United States, one of the most common ways that
people experience the legal system is as a defendant in a debt
lawsuit. These lawsuits rely on the power of the courts to force
people to pay money that they know that they owe but generally
just cannot afford to pay. In the end, these suits perpetuate the
economic misfortune that led to the default in the first place and
do nothing to alleviate it. The money recovered for one creditor
from a wage or bank garnishment is likely just taken from
another. The court’s intervention to contribute to this misery is
unnecessary and creates a harmful association between public
action (indeed, state action'®’) and an intractable situation.

Debt litigation in the United States is also an enormous waste
of judicial time and energy given that it is not necessary for the
functioning of consumer credit markets. Consumer debt
enforcement is the most common lawsuit in the United States and
may well be entirely unnecessary, if not actively harmful. At

186. Federal courts in the United States have generally (though not
uniformly) hewed to the idea that the Constitution protects individuals from
certain types of government action and rarely if ever requires the government
to affirmatively provide any services (such as a mechanism for enforcement of
debt contracts) to individuals. See generally Sotirios Barber, Fallacies of Negative
Constitutionalism, 75 FORDHAM L. REV. 651 (2006).

187. In Lugar v. Edmonson Oil, the Court found there had been state action
where a creditor obtained a prejudgment writ of attachment and the writ was
issued by a state court clerk and executed by the country sheriff. 457 U.S. 922,
942 (1982) (“In summary, petitioner was deprived of his property through state
action.”); see also Sniadach v. Fam. Fin. Corp., 395 U.S. 337, 339-340 (1969)
(finding due process required for the issuance of a prejudgment writ of
garnishment); Diana Gribbon Matz & Andrew H. Baida, The Due Process Rights of
Postjudgment Debtors and Child Support Obligations, 45 Mbp. L. REv. 61, 69-71
(1986).
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worst, these suits exacerbate the problems they are designed to
address and force borrowers to avail themselves of yet another
public tribunal: the bankruptcy court. In the context of state
judicial systems that are regularly overburdened, the savings of
time and energy that could be produced through restricting debt
enforcement would be meaningful. Scarce public resources
should never be used unnecessarily and certainly not to
perpetuate a system that achieves little and imposes
disproportionate burdens on low-income and minority
communities.

CONCLUSION

Modern credit markets play an increasingly important role in
American life. Moreover, their significance now transcends the
economic sphere. Consumer credit now offers tens of millions of
Americans a vital lifeline. As federal and state support for social
insurance programs has declined, private borrowing has
materialized to serve these fundamental public goals. This
transformation in the role of credit in the economy has not,
however, been matched by a comparable shift in the regulatory
landscape. Even as credit scores have become integrated into
many facets of American life, creditors continue to rely on state
courts to aid in debt enforcement. This reliance may nevertheless
be counterproductive and force debtors into default and
bankruptcy at high rates. As a result, this Essay aims to orient
policymakers toward a new set of policy interventions to improve
consumer credit markets. These ideas center around bringing
credit invisible into the credit scoring system, encouraging
consumer debt settlements and reducing debt enforcement
against low-income individuals to the extent possible under state
and federal law.



