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ESSAY 

INSIDER TRADING IN CRYPTO ASSETS—BACK TO 
FIRST PRINCIPLES? 

Katja Langenbucher* 

This Essay examines whether the traditional rationales for 
prohibiting insider trading, which were developed for securities 
markets that facilitate capital formation, translate meaningfully to the 
emerging regulatory landscape for crypto assets. It contrasts the U.S. 
duty-based regime, grounded in fraud and fiduciary or confidential 
relationships under Rule 10b-5, with the EU’s information-based 
approach under the Market Abuse Regulation, which links trading 
prohibitions to mandatory disclosure of inside information. The former 
has proven underinclusive—prompting prosecutors to rely on wire 
fraud in recent crypto cases such as Wahi and Chastain while the latter 
tends toward overinclusivity.  

Turning to the newly emerging regimes (the GENIUS Act, the 
pending CLARITY Act, the proposed Senate amendments, and the EU's 
MiCAR), the Essay argues that legislators have largely transplanted 
existing insider trading rules without reexamining their underlying 
rationales. This misalignment is particularly acute for stablecoins, 
meme coins, utility tokens, and other crypto assets that neither raise 
capital nor promise future cash flows. For such assets, concepts central 
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to traditional insider trading law, for instance fundamental value, the 
“reasonable investor,” discounted future cash flows, and materiality, 
lose much of their analytical grip. 

The Essay’s core claim is that, for crypto assets that are not 
functional equivalents of securities, investor protection rather than 
efficient capital formation should supply the rationale for prohibiting 
insider trading. It further submits that legislators should focus on 
regulating exchanges in their role as gatekeepers, leaving the still-
evolving taxonomy of crypto assets to supervisory agencies. 
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INTRODUCTION 

The rationale for prohibiting insider trading has long been a 
contentious question. Some consider it unfair to let one party 
exploit an informational advantage.1 Others point to violations of 
fiduciary duties, to misappropriation, or to specific categories of 
fraud. Yet others stress capital market efficiency, market integrity 
or equal access to markets.2 What unites these different 
perspectives is a focus on markets for capital formation: so far, 
insider trading prohibitions have been established for securities 
that bring together capital-seeking issuers and profit-seeking 
investors.3 They build trust on financial markets, support 

 
 1.  Roy A. Schotland, Unsafe at Any Price: A Reply to Manne, Insider Trading 
and the Stock Market, 53 VA. L. REV. 1425, 1439 (1967). 
 2.  SEC v. Texas Gulf Sulphur Co., 401 F.2d 833 (2d Cir. 1968), cert. denied, 
394 U.S. 976 (1969). On distinguishing access from equal access, see Marc I. 
Steinberg, USA Insider Trading Law: Its Unacceptable Framework and a Proposed 
Solution, in RESEARCH HANDBOOK ON INSIDER TRADING 200 (Stephen M. Bainbridge 
& William D. Warren eds., 2d ed. 2013) [hereinafter HANDBOOK]; Victor Brudney, 
Insiders, Outsiders, and Informational Advantages Under the Federal Securities Laws, 
93 HARV. L. REV. 322, 325 (1979) (“[A]ntifraud provisions . . . deter or prevent 
certain transaction in which one party has an informational advantage over the 
other.”). But see id. at 339 (expressing the view that placing “all exchange 
transactors on a parity of information with all others” is “an egalitarian utopia”). 
 3.  Dennis W. Carlton & Daniel R. Fischel, The Regulation of Insider Trading, 
35 STAN. L. REV. 857, 866–68 (1983) (discussing which private gains accrue to the 
firm when the prices of its own securities convey accurate information). 
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adequate pricing, and, ultimately, the efficient allocation of 
capital across the economy. 

The rise of crypto asset trading challenges these established 
perspectives. While some crypto assets resemble conventional 
financial instruments, others, such as stablecoins, utility tokens, 
decentralized tokens, or meme coins, have very different 
characteristics, reaching far beyond traditional financial markets. 
Some crypto assets offer services that are closely related to a 
payment instrument, others look like a digital product. Yet others 
resemble a piece of art. The current legal landscape is not uniform 
across these different iterations of products and services. This 
makes it doubtful whether conventional policy rationales that 
underlie insider trading prohibitions on financial markets are 
equally relevant for all crypto assets. 

This Essay engages with these questions. It is limited to 
issuer-based, not decentralized crypto assets. It understands 
crypto assets as encompassing any digital representation of a right 
or a value (including value of a non-intrinsic type that is of 
relevance only for the purchaser). The Essay first introduces the 
duty-based approach underlying insider trading law in the United 
States. It juxtaposes this approach to the information-based legal 
frameworks adopted in the European Union (“EU”). Second, it 
looks at financial economics’ established rationales for insider 
trading prohibitions by summarizing benefits of disclosing 
material nonpublic information, balanced against incentivizing 
actors who produce and seek information. It highlights adverse 
selection and its link to integrity, honest and fair trading on 
financial markets. Third, the Essay describes the emerging 
regulatory framework on crypto assets. For U.S. law, the GENIUS 
Act, the draft CLARITY Act and the draft Responsible Financial 
Innovation Act 2025 serve as illustration.4 For EU law, the Essay 
gives an overview on the Markets in Crypto Assets Regulation 
 
 4. At the time of writing, the SEC and the CFTC had not yet issued their 
interpretive release on the application of federal securities laws to certain types 
of crypto assets nor had the Senate Banking Committeeʼs and the Senate 
Agricultural Committeeʼs proposed amendments been published. I have tried to 
incorporate them last minute where possible. Complementing this Essay in the 
light of these developments, please see Katja Langenbucher, in CHRISTOS 
GORTSOS & ROSA MARIA LASTRA, LIBER AMICORUM IN MEMORY OF CYNTHIA 
LICHTENSTEIN: INTERNATIONAL, REGIONAL AND COMPARATIVE FINANCIAL AND 
MONETARY LAW (ebook) (forthcoming 2026).  
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(“MiCAR”). The Essay concludes by suggesting a reorientation of 
traditional rationales for prohibiting insider trading when applied 
to crypto assets. Its core claim is that traditional insider trading 
prohibitions have been developed for markets of capital 
formation. For crypto assets that fulfill that same function, 
trading prohibitions are a natural component of building efficient 
markets. However, for crypto assets that are payment 
instruments, resemble digital fiat currencies, goods or other 
services, this is not the case. For these, the Essay submits investor 
protection, rather than efficient capital formation, as the fitting 
rationale. 

The Essay makes three main contributions to the debate. It 
shows how courts and legislators have struggled to correct U.S. 
insider trading law’s narrow prongs (underinclusivity) and EU 
law’s overly broad approach (overinclusivity). It explains why the 
conventional rationales that have justified insider trading 
prohibitions on financial markets do not provide an adequate fit 
for most crypto assets. Instead, it submits that investor protection 
should be decisive when establishing which private information a 
market actor must disclose before entering a transaction. It 
complements this by a strategic suggestion for legislators. 
Establishing taxonomies for a crypto asset world which is still 
largely in flux should be a task for supervisory agencies. 
Legislators should instead focus on regulating exchanges, which 
are the gatekeepers to crypto asset-trading for retail investors. 

I. THE ESTABLISHED LEGAL FRAMEWORK: SECURITIES FRAUD 
AND DISCLOSURE OF MATERIAL INFORMATION 

Insiders profit from information asymmetries. They possess 
knowledge that allows them to better predict price movements of 
an asset than their counterparts. Not all transactions that exploit 
information asymmetries are prohibited. If I recognize a painting, 
cheaply offered by an arts dealer, as a van Gogh, there is neither 
an automatic precontractual duty that requires me to inform the 
seller,5 nor an institutional framework that regulates transactions 
 
 5. German law might lean towards such duties, especially if there is a 
structural knowledge asymmetry between seller and buyer; U.S. law seems 
more hesitant. See, e.g., PHILIPP ZIEGLER, DER SUBJEKTIVE PARTEIWILLE 228 (2018); 
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within the art market. Even in highly regulated currency markets, 
not every inside trade is unlawful.6 By contrast, if I sit on the board 
of a publicly listed pharmaceutical company and know that its 
new drug is about to be admitted to the market, I may not lawfully 
buy its shares based on that information. What explains the 
difference between these cases? 

A common point of departure for U.S. and EU law is the goal 
to “ensure honest markets, thereby promoting investor 
confidence.”7 In the words of the U.S. Supreme Court: “who would 
knowingly roll the dice in a crooked crap game?”8 But what is 
“crooked” within the arts market, as opposed to the financial 
markets? The U.S. and the EU offer divergent lines of reasoning 
when answering this question. For the U.S., what makes the 
financial market-game “crooked” is fraud9: insiders are 
fiduciaries of some sort, who fail to disclose information to 
shareholders or to the source of the information. By contrast, EU 

 
Patrick Ostendorf, Vorvertragliche Haftung im englischen Recht, ENGLISCHES RECHT: 
BLOG (Nov. 20, 2017), https://www.englischesrecht.de/blog/vorvertragliche-
haftung-im-englischen-rech 
t [https://perma.cc/69EH-H78G] (discussing UK law); Richard J. Hunter, Jr. et 
al., A Teaching Note on Misrepresentation and Fraud, 6 EDUC. Q. REVS. 101, 107 
(2023) (discussing U.S. law). 
 6. See SwissInfo, Switzerland: Revelations Emerge About Central Bank Affair, 
EURASIA REVIEW (Jan. 4, 2012), https://www.eurasiareview.com/04012012-
switzerland-revelations-emerge-about-central-bank-affair/ [https://perma.cc/S 
E64-3NFV] (discussing the “Hildebrand scandal,” where the wife of the then-
President of the Swiss National Bank, Mr. Hildebrand, entered into several 
foreign exchange transactions, in full knowledge of plans of the National Bank 
to set a minimum exchange rate of the Swiss franc against foreign currencies). 
 7. United States v. OʼHagan, 521 U.S. 642, 644 (1997). For the situation in the 
UK, where the EU Market Abuse Regulation (“MAR”) was retained under the 
European Union Withdrawal Act 2018, as supplemented by the Market Abuse 
Amendment (EU Exit), see Ana Taleska, Market Integrity and Insider Trading, in 
COMPARATIVE FINANCIAL REGULATION 95 (Alessio M. Pacces, Edoardo D. Martino & 
Hossein Nabilou eds., 2025). 
 8.  Basic, Inc. v. Levinson, 485 U.S. 224, 247 (1988) (quoting Schlanger v. 
Four-Phase Sys., Inc., 555 F. Supp. 535, 538 (S.D.N.Y. 1982)). 
 9. See A.C. Pritchard, Launching the Insider Trading Revolution: SEC v. 
Capital Gains Research Bureau, in HANDBOOK, supra note 2, at 35, 43 (discussing 
SEC v. Capital Gains Research Bureau, Inc., 191 F. Supp. 897 (S.D.N.Y. 1961) and 
SEC v. Capital Gains Research Bureau, Inc., 375 U.S. 180 (1963), and exploring 
equitable and common law notions of fraud); see also Steinberg, supra note 2, at 
186 (discussing common law fraud). 



2026] Insider Trading In Crypto Assets 593 

law is more concerned with the economic welfare of financial 
markets. Securities markets provide a reasonably efficient tool for 
capital allocation across the economy; arts markets do not. 
Investors will lose confidence, so EU law assumes, if insiders may 
trade freely without disclosing their informational advantage. 

A. The Duty-Based Regime 

The U.S. prohibition of insider trading is technically 
grounded in Rule 10b-5, promulgated by the Securities and 
Exchange Commission (SEC) pursuant to authority granted by § 
10(b) of the Securities Exchange Act.10 The rule prohibits the use 
of manipulative or deceptive devices, schemes to defraud, 
misstatements or omissions of material fact, and fraudulent 
conduct in connection with a security.11 It is this unique 
combination of fraud and security trading that has shaped U.S. 
insider trading law. The text of the rule remains silent as to insider 
trading, but administrative rulings by the SEC, starting with In re 
Cady, Roberts & Co.,12 and court decisions have spelled out its 
regime. Modelled closely after SEC jurisdiction, Section 6(c) of the 
Commodity Exchange Act, CFTC Rule 180.1, enacted in 2011, 
provides the CFTC with regulatory authority over insider trading 
in connection with commodities.13 

1. From Equal Access to Fiduciary Duties 

An early decision from the Second Circuit on insider trading 
did not dwell—as much as later precedents did—on the fraud 

 
 10.  Stephen M. Bainbridge, An Overview of Insider Trading Law and Policy, 
in HANDBOOK, supra note 2, at 1. The last effort to provide an explicit statutory 
basis was in a proposal before Congress. See Insider Trading Prohibition Act, 
H.R. 2655, 117th Cong. (2021). For a discussion of the Insider Trading 
Prohibition Act, see Taleska, supra note 7, at 97. 
 11. 17 C.F.R. § 240.10b-5 (2025). 
 12. In re Cady, Roberts & Co., 40 S.E.C. 907 (1961); see Pritchard, supra note 
9, at 31–32. 
 13. Andrew Verstein, Insider Trading in Commodities Markets, 102 VA. L. REV. 
453 (2016) [hereinafter Verstein, Insider Trading]; Andrew Verstein, Crypto Assets 
and Insider Trading Law’s Domain, 105 IOWA L. REV. 1, 16 (2019) [hereinafter 
Verstein, Crypto Assets]. 
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component of insider trading law but cited equal access instead.14 
Several insiders of the company Texas Gulf Sulphur were aware of 
deposits of ore, copper and zinc in land to which the company had 
acquired drilling rights. They bought stock (or options) and tipped 
off outsiders, while market prices for the shares remained low. 
Later, they sold the shares with a profit. The Supreme Court held 
that the traders either should have disclosed the information or 
abstained from the trade.15 “All investors trading on impersonal 
exchanges,” the court reasoned, must “have relatively equal 
access to material information.”16 Taken to its logical conclusion, 
“virtually anyone who possessed material nonpublic information 
was required either to disclose it before trading or abstain from 
trading.”17 To many U.S. scholars, and later to courts, this seemed 
outrageous.18 By contrast, the EU’s information-based approach 
rests on precisely this premise.19 

 
 14. SEC v. Texas Gulf Sulphur Co., 401 F.2d 833 (2d Cir. 1968). 

15 . See, e.g., Thomas A. Lambert, Decision Theory and the Case for an Optional 
Disclosure-Based Regime for Regulating Insider Trading, in HANDBOOK, supra note 
2, at 207, 220 (proposing an optional disclosure regime); see also infra Part I.B.1. 
(EU law requiring the issuer to disclose). 
 16. Texas Gulf Sulphur, 401 F.2d at 847; Stephen M. Bainbridge, Equal Access 
to Information: The Fraud at the Heart of Texas Gulf Sulphur, 71 SMU L. REV. 643 
(2018) (offering a highly critical analysis); see also Steinberg, supra note 2, at 200–
01 (distinguishing between access and equal access). 
 17. Bainbridge, supra note 10, at 5; Stephen M. Bainbridge, Insider Trading 
Liability Absent a Fiduciary Relationship: An Update, in HANDBOOK, supra note 2, at 
168–69. 
 18. Matrixx Initiatives, Inc. v. Siracusano, 563 U.S. 27, 44 (2011) (specifying 
that there is no affirmative duty to disclose); Basic, Inc. v. Levinson, 485 U.S. 
224, 239 n.17 (1988). But see Brudney, supra note 2, at 322, 325 (arguing that 
antifraud provisions “command disclosure of their own force . . . [and] function 
independently—in part to fill in lacunae left by the system of mandated 
disclosure”); Joel Seligman, The Reformulation of Federal Securities Law 
Concerning Nonpublic Information, 73 GEO. L.J. 1083, 1135 (1995); Donald C. 
Langevoort, From Texas Gulf Sulphur to Chiarella: A Tale of Two Duties, 71 SMU 
L. REV. 835, 850 (2018) (arguing for a disclosure obligation coherent with the 
spirit of equal access, subject to business judgment); James J. Park, Insider 
Trading and the Integrity of Mandatory Disclosure, 2018 WIS. L. REV. 1133, 1136, 
1146 (2018) (pushing disclosure as a unifying theme). 
 19. See Hannam v. Financial Conduct Authority, [2014] UKUT (TCC) 233  
(pre-MAR U.K. decision concerning drilling rights and the permissible delay for 
disclosure). 
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Twelve years later, in its Chiarella decision, the U.S. Supreme 
Court rejected the equal access principle.20 Chiarella worked for 
Pandick Press, a financial printer that prepared tender offer 
disclosure materials. Using information he gained in this context, 
he bought shares of the target companies and sold them for profit 
after the bid was announced. Following Texas Gulf Sulphur, 
Chiarella had used non-public, material information. Still, the 
court did not follow earlier decisions. The underlying reasoning 
rejects equal access principles and, instead, zooms in on fiduciary 
law to explain when trades would be considered fraudulent. 
Chiarella was in possession of material, non-public information, 
just like the buyers of the van Gogh at the arts dealer, who had 
private information that the painting was a real van Gogh, and the 
foreign exchange trader, who knew about the Swiss National 
Bank’s upcoming plans. However, departing from the Second 
Circuit’s analysis in Texas Gulf Sulphur, the Court did not view 
mere possession of inside information as a sufficient basis for a 
duty to disclose.21 Instead, the Court reasoned, a duty along those 
lines would have required a fiduciary relationship between 
Chiarella and the shareholders of the target companies. In the 
absence of such a relationship, for instance as a director, officer 
or large shareholder, Chiarella’s trades were lawful.22 

Under Chiarella, a person that did not qualify as an insider, or 
as someone who received a tip from an insider, seemed free to 
trade on inside information. However, in Dirks the Court made 
clear that fiduciary duties extended beyond classical insiders and 
that there were limits to tippee’s trading on inside information. 
Dirks was an officer of a New York broker-dealer firm who had 
received inside information about fraudulent practices at the 

 
 20. Chiarella v. United States, 445 U.S. 222 (1980); Michael D. Guttentag, 
What Inside Information Is Worth and Why It Matters, in HANDBOOK, supra note 2, 
at 101, 120 (arguing for a return to an outright ban on trading with insider 
information). 
 21. Chiarella, 445 U.S. at 235; Katja Langenbucher, The ‘Use or Possession’ 
Debate Revisited – Spector Photo Group and Insider Trading in Europe, 5 CAP. MKTS. 
L.J. 452 (2010) (discussing the “possession” versus “use” debate); DONALD C. 
LANGEVOORT,  What Were They Thinking? State of Mind Puzzles in Insider Trading, 
in HANDBOOK, supra note 2, at 82–85 (also discussing Rule 10b5-1); Council 
Regulation 596/2014, art. 9, 2014 O.J. (L 173) 1, 2 [hereinafter MAR]. 
 22. Chiarella, 445 U.S. at 230. 
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listed stock corporation Equity Funding of America.23 Dirks 
investigated these allegations and, in doing so, shared the 
information with several clients.24 Some of these clients 
subsequently sold shares of Equity Funding which led to a decline 
in stock prices.25 California authorities ended up uncovering 
evidence of the fraud.26 The SEC censured Dirks for sharing the 
information with others who traded on it, but the Supreme Court 
reversed.27 Still, it took the chance to confirm that outsiders like 
lawyers or accountants can themselves become fiduciaries of the 
shareholders (constructive insiders).28 Additionally, a person who 
has received a tip from one of these insiders is liable for insider 
trading if he is a participant after the fact in the tipper’s breach of 
a fiduciary duty. The tippee must know or have reason to know of 
that breach, and the tipper must have received some personal 
benefit.29 

2. Misappropriating Information 

The broad leeway Chiarella had left for exploiting 
informational advantages has not only triggered several court 
decisions on tippee liability, it has also revealed that the classical 
theory’s strict fiduciary requirement left entire categories of 
market participants beyond the reach of Rule 10b-5. The SEC 
successfully introduced a second line of reasoning to capture 
insiders who misappropriated information belonging to their 
principal for personal gain, without being in any fiduciary 
relationship to the corporation whose stock the insider traded.30 
SEC Rule 14e-3 is one example that focuses on takeover 
situations.31 It prohibits insiders from trading in target company 
securities and tipping off information to third parties who are 
 
 23. Dirks v. SEC, 463 U.S. 646, 648 (1983).  
 24. Id. at 649.  
 25. Id.  
 26. Id. at 650. 
 27. Id. at 650–52.  
 28. Id. at 655; Bainbridge, supra note 10, at 11. 
 29. Dirks, 463 U.S. at 660, n.20. But see United States v. Martoma, 894 F.3d 64 
(2d Cir. 2018) (discussing the Dirks requirement of a personal benefit or an 
intentional tip). 
 30. Bainbridge, supra note 10, at 8. 
 31. 17 C.F.R. § 240.14e-3 (2026); Steinberg, supra note 2, at 192–93.  
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likely to buy target shares for their own account. A fiduciary 
relationship of the insider to the target company’s shareholders is 
not required.32 In United States v. O’Hagan, the Supreme Court 
endorsed the misappropriation theory as encompassing but not 
limited to Rule 14e-3 situations.33 O’Hagan was a partner at a law 
firm.34 He had learned confidential information about a tender 
offer, without being himself involved in the transaction.35 Without 
disclosing this to the firm, he bought stock and call options of the 
target company which surged in price after the tender offer was 
announced.36 The Supreme Court upheld O’Hagan’s conviction 
under both Rule 10b-5 and Rule 14e-3, arguing that he 
misappropriated information in breach of a fiduciary duty he 
owed to the source of the information, his law firm.37 

Today, U.S. insider trading law rests on these two broad 
pillars: the classical and the misappropriation theories. The 
classical theory builds on the relationship of trust and confidence 
between the insider and the shareholders of a corporation.38 Trust 
and confidence are abstract: Transactions usually take place on an 
exchange, rather than directly between the two parties.39 
Additionally, the trust relationship encompasses a shareholder 
selling to the insider as well as a shareholder-to-be, purchasing 
from the insider. Arguably, permanent insiders, such as directors 
or officers, provide the clearest examples for a fiduciary 
relationship, but courts have extended that relationship to other 
cases. Temporary fiduciaries, for example a company’s attorney 
or accountant, also take “unfair advantage of . . . uninformed . . . 
stockholders”40 if they trade in securities of that corporation.41 

 
 32. Bainbridge, supra note 10, at 7. 
 33. United States v. OʼHagan, 521 U.S. 642 (1997). 
 34. Id. at 647. 
 35. Id. at 647–48.  
 36. Id.  
 37. Id. at 649.  
 38. Chiarella v. United States, 445 U.S. 222, 228 (1980). 
 39. See Bainbridge, supra note 18, at 169 (discussing the state common-law 
affirmative duty of disclosure cited in Dirks as being essentially limited to face-
to-face transactions). 
 40. Chiarella, 445 U.S. at 228–29. 
 41. O’Hagan, 521 U.S. at 651. 
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Tippees, understood as participants after the fact,42 do not have a 
relationship of trust to the shareholders. Still, they are liable if 
they knew or had reason to know that the tipper breached a 
relationship of trust. 

The misappropriation theory shifts the focus from a trust 
relationship between the insider and the shareholders to a 
fiduciary relationship between the insider and the source of the 
information. In O’Hagan, the Court highlighted what it 
understood as the fraudulent element in insider trading to be: the 
“fiduciary’s undisclosed, self-serving use of a principal’s 
information . . . in breach of a duty of loyalty and confidentiality, 
defrauds the principal of the exclusive use of that information.”43 
Stressing fraud as the core element of insider trading significantly 
increases the distance from the market-based approach of earlier 
decisions such as Texas Gulf Sulphur. Still, insider trading law rests 
on both elements: fraud and the in-connection-with-a-security 
requirement. Remember that a simple breach of confidentiality 
between any principal and agent, without involving a security, 
may give rise to a breach of contract action and damages proven 
as a proximate cause of such breach.44 However, a breach of 
contract between two parties, without a link to financial markets, 
does not trigger an insider trading prohibition. The logical 
consequence that an insider, who informs the principal of his 
trading plans does not violate the prohibition,45 illustrates U.S. 
insider law’s tension between requiring fraud on the one hand, 
but protecting the integrity of securities markets, on the other 
hand. 

While in O’Hagan words such as “fiduciary,” “loyalty” and 
“confidentiality” loomed large, that standard has over time 
broadened significantly.46 Beyond paradigm cases, such as the 
relation between guardian and ward or principal and agent, SEC 
Rule 10b5-2 provides a list of further nontraditional relationships, 
encompassing an agreement to maintain information in 
 
 42. See Langevoort, supra note 21, at 89–91 (discussing questions of tippee 
liability that build on the tipperʼs breach). 
 43. O’Hagan, 521 U.S. at 652. 
 44. For a more extensive explanation of this argument, see Steinberg, supra 
note 2, at 195. 
 45. Id. at 198–99 (describing the situation as “baffling”). 
 46. Donna M. Nagy, Insider Trading and the Gradual Demise of Fiduciary 
Principles, 94 IOWA L. REV. 1315 (2009). 
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confidence, a history, pattern or practice of sharing confidential 
information and, lastly, certain family relations.47 Identifying a 
unifying theory across these cases is challenging. 

3. The Underinclusivity of U.S. Law 

Scholarly critique of the state of U.S. insider trading law is 
vast.48 Scholars bemoan “erratic consequences, inconsistent 
application, and disparate treatment of similarly situated 
persons.”49 They have suggested that insider trading law should be 
“void for vagueness,”50 and have admonished courts and agencies 
to “start making sense.”51 Arguably, the current situation is due, in 
various parts, to insider trading law’s path-dependent evolution 
that combines fraud with securities markets, its early insistence 
on some form of fiduciary or confidential relationship,52 and its 
development at a time when reporting obligations were 
considerably sparser than today.53 Increasingly, it becomes a far-
fetched exercise to construct new relationships, hoping to fill 
what seems an untenable gap in the law if one considers the 
securities markets element of insider trading. As a remedy, some 
U.S. scholars have stressed this securities markets element and 
suggested a return to the equal access theory articulated in Texas 

 
 47. See United States v. McGee, 763 F.3d 304, 317 (3d Cir. 2014) (discussing 
the sharing of secrets between co-members of Alcoholics Anonymous); 
Langevoort, supra note 21, at 86 (addressing follow-up state of mind issues). 
 48. See, e.g., Jonathan R. Macey, From Fairness to Contract: The New Direction 
of the Rules Against Insider Trading, 13 HOFSTRA L. REV. 9 (1984); Bainbridge, supra 
note 17, at 171 (critiquing Justice Ginsburgʼs version of the misappropriation 
theory in O’Hagan as “difficult to square with the basic premises of securities 
regulation”); Richard A. Epstein, Returning to Common-Law Principles of Insider 
Trading After United States v. Newman, 125 YALE L.J. 1482, 1485 (2016); Park, 
supra note 18, at 1133, 1136, 1140. 
 49. Steinberg, supra note 2, at 192. 
 50. Richard Lee, Insider Trading Law Should Be Void for Vagueness, 58 UIC L. 
REV. 341 (2024); see Stephen J. Crimmins, Insider Trading: Where is the Line? 
COLUM. BUS. L. REV. 330 (2013). 
 51. Jill E. Fisch, Start Making Sense: An Analysis and Proposal for Insider 
Trading Regulation, 26 GA. L. REV. 179 (1991); see also David Rosenfeld, Current 
Trends in Insider Trading Prosecution, 26 U. PA. J. BUS. L. 51 (2023). 
 52. Stephen M. Bainbridge, Insider Trading Regulation: The Path Dependent 
Choice Between Property Rights and Securities Fraud, 52 SMU L. REV. 1589 (1999). 
 53. Park, supra note 18, at 1136, 1140, 1173. 
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Gulf Sulphur.54 Others prefer a property-rights approach, more 
attuned to the fraud element of insider trading law.55 This Essay 
does not engage in the U.S. debate, save for highlighting instances 
of underinclusivity which serve as a basis for comparison to EU 
law’s overinclusivity. 

a. Confidential Relationships 

Increasingly, the SEC and some courts have broadened both 
the classical and the misappropriation doctrine. Tipper/tippee 
liability today includes any benefit, even if it is intangible.56 Court 
decisions on a confidential relationship reach far beyond even 
SEC Rule 10b5-2,57 as evidenced, for instance, by SEC v. Dorozhko, 
where a hacker had obtained financial information of an issuer 
before its public release and profited from put options he acquired 
using that information.58 Given that the hacker had no 
relationship to the issuer, the prosecution claimed that hacking a 
computer system amounts to a material misrepresentation in 
connection with a purchase or sale of a security.59  

One of the latest extensions of the trading prohibition 
involves the district court’s decision in SEC v. Matthew Panuwat, 
which was predicated on a theory of shadow trading.60 Mr. 
Panuwat worked for the target of a takeover.61 He assumed that 
unsuccessful bidders might be interested in the target’s 
competitors and bought shares of a competitor that rose in value 
when the takeover was announced.62 The court upheld a jury 
verdict holding him liable for insider trading and denied Mr. 

 
 54. Steinberg, supra note 2, at 199–205. 
 55. Bainbridge, supra note 17, at 178–84. But see Lambert, supra note 15, at 
216–18. 
 56. See Salman v. United States, 580 U.S. 39 (2016). 
 57. See Steinberg, supra note 2, at 194–95 (providing a critique of Rule 10b5–
2). 
 58. SEC v. Dorozhko, 574 F.3d 42 (2d Cir. 2009). 
 59. See Bainbridge, supra note 17, at 175 (critiquing the theory and 
underscoring SEC v. Zandford, 535 U.S. 813 (2002), for the emphasis that not 
every common law fraud involving a security is a violation of Rule 10b-5). 
 60. Order on Post-Trial and Remedies Motions, SEC v. Panuwat, No. 21-CV-
06322, 2024 WL 4602708 (N.D. Cal. Sep. 9, 2024). 
 61. Id. at *1–2.   
 62. Id.  
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Panuwat’s post-trial motions challenging the jury’s findings and 
request for a new trial.63 There was neither a fiduciary relationship 
to the issuer (i.e. the target’s competitors) nor did the source of the 
information (i.e. his own company) intend to keep the information 
confidential, even if it did have an internal insider trading policy 
in place.64 Both cases illustrate how the requirement of a 
confidential relationship has lost contours, arguably, to make 
room for cases that courts feel should be prohibited, even if legal 
precedents had to be stretched. 

b. Governmental Insider Trading 

Insider trading by government officials and employees 
provides another example of U.S. insider trading law’s 
underinclusivity. Governmental insiders are not corporate 
insiders and have no fiduciary relationship with the shareholders 
of a corporation whose securities they might trade. For the 
misappropriation theory to apply, government officials must be 
under a clear duty towards the federal government or the public 
at large to not use confidential information for personal financial 
gain.65 Many scholars had argued that, even though governmental 
insider trading had been widely seen as a form of public 
corruption,66 it does not qualify as insider trading under federal 
securities law.67 The STOCK Act mitigated this in 2012, but critics 
point out that the Act’s language is broad and often ambiguous, 
 
 63. Id. at *25. 
 64. Id. at *20; see Luca Enriques, Yoon-Ho Lee & Roberta Romano, The 
Placebo Effect of Insider Dealing Regulation (ECGI Fin. Working Paper No. 
841/2025, 2025), https://ssrn.com/abstract=5245930 [https://perma.cc/QY55-
REQC] (comparing the Panuwat case to EU law); Dörte Poelzig & Paul Dittrich, 
Insider Dealing by Outsiders in the U.S. and EU, 4 EUR. CO. & FIN. L. REV. 692, 701–
02 (2023). 
 65. Stephen M. Bainbridge, Insider Trading Inside the Beltway, 36 J. CORP. L. 
281, 282 (2011). 
 66. Id. (stressing that the practice opens the door to corruption); Sung Hui 
Kim, What Governmental Insider Trading Teaches Us About Corporate Insider 
Trading, in HANDBOOK, supra note 2, at 143, 144. But see Peter Molk & Frank 
Partnoy, Negative Trading in Congress, 100 INDIANA L.J. 1117, 1146–59 (2025) 
(finding abnormal returns for negative trading such as short selling, by 
members of Congress, but not for taking long positions). 
 67. Bainbridge, supra note 65, at 282. But see Donna M. Nagy, Insider Trading, 
Congressional Officials, and Duties of Entrustment, 91 B.U. L. REV. 1105 (2011). 
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there is no comprehensive ban on stock trading, and enforcement 
has remained weak.68 Over the years, various bills have been 
introduced to remedy the situation, but so far none have passed,69 
providing another illustration of U.S. law’s underinclusivity. 

c. Wire Fraud and Defining Property 

Faced with crypto assets, yet another underinclusivity feature 
shows. Courts have been inconsistent when deciding whether 
transactions in certain crypto assets constitute securities 
transactions, and so prosecutors in criminal matters involving 
crypto assets have successfully tried a different strategy. Two 
recent U.S. cases were prosecuted under the general wire fraud 
statute, and not under the general securities and commodities 
fraud statute, sidestepping the question of whether the crypto 
assets were securities. Instead, in both cases, the prosecution 
relied on an embezzlement theory, concerning a fraudulent 
appropriation of money or goods entrusted to the insider.70 

The prosecution relied on Carpenter v. United States,71 a case 
that revolved around R. Foster Winans, a Wall Street Journal 
journalist who wrote the column “Heard on the Street,” featuring 
investment news, which may have had the potential to influence 
stock prices. The journalist, for profit, leaked advance 
information about what he was going to feature in that column.72 
In Carpenter, the Court divided evenly on whether Winans’s 
actions constituted securities fraud.73 However, the court held that 
 
 68. Danielle A. Austin, We the People or We the Legislature? The STOCK Act’s 
Compromise Between Politically-Motivated Accountability and Keeping Congress 
Above the Law, 42 HOFSTRA L. REV. 267 (2013); Jan Hanousek, Jr. et al., A Dilemma 
of Self-Interest vs. Ethical Responsibilities in Political Insider Trading, 187 J. BUS. 
ETHICS 137 (2023); Jeanne L. Schroeder, Taking Stock: Insider and Outsider Trading 
by Congress, 5 WM. & MARY BUS. L. REV. 159, 224 (2014); Megan Krueger, The 
STOCK Act Ten Years Later: The Need for a New Congressional Insider Trading 
Regulatory Scheme, 100 WASH. U. L. REV. 545 (2022); Note, Forfeiting Trust: The 
Bipartisan Failure to Enforce the STOCK Act, 108 NW. U. L. REV. 607 (2014). 
 69. For a current initiative, see Ban Congressional Stock Trading Act, S. 
1879, 119th Cong. (2025). 
 70. Rosenfeld, supra note 51, at 65. 
 71.  484 U.S. 19 (1987). 
 72. Id. at 22–23. 
 73. Id. at 24. The misappropriation theory had not yet been firmly 
established. 
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it qualified as mail and wire fraud, specifying that the confidential 
business information about what the column would feature was 
“property” under the statute.74 Winans, so the argument went, had 
stolen that property, owned by the Wall Street Journal. 

The first notable case the DOJ tried involving crypto assets 
concerned Ishan Wahi.75 He was a manager at Coinbase, a 
prominent cryptocurrency exchange platform that allows users to 
buy, sell and store various cryptocurrencies.76 Wahi had detailed 
information about upcoming crypto asset listings on Coinbase and 
knew that these would drive up the price of the assets once they 
were listed.77 Coinbase had internal policies that prohibited 
disclosure of “material nonpublic information” and expressly 
defined a decision to list as an illustration of such information.78 
Wahi regularly tipped off his brother, Nikhil Wahi, and a friend, 
Sameer Ramani, ahead of the official announcement.79 The SEC 
had filed a complaint and later proposed to settle its civil claims 
against the Wahi brothers.80 The DOJ, in a parallel criminal 
proceeding, accused the defendants of wire fraud and conspiracy 
to commit wire fraud,81 avoiding the question whether these coins 
qualified as a security. The Wahi brothers pled guilty to criminal 
charges of conspiracy to commit wire fraud and agreed to a 
settlement for the civil charges.82 They each also accepted being 
permanently enjoined from violating Section 10(b) of the 
Securities Exchange Act and Rule 10b-5.83 Ramani had left the 
 
 74. Id. at 25–28.  
 75. Order Granting in Part and Denying in Part Motion for Default Judgment 
Against Defendant Sameer Ramani, SEC v. Wahi, No. 22-cv-01009 (W.D. Wash. 
June 1, 2023), Dkt. No. 119; Rosenfeld, supra note 51, at 80. 
 76. Complaint at 6, Wahi, No. 22-cv-01009, 2022 WL 19914595 (filed July 21, 
2022). 
 77. Id. at 8–10.  
 78. Id. at 9. 
 79. Id. at 10–11. 
 80. Id. at 1; Plaintiffʼs Consent Motion for Entry of Final Judgment Against 
Defendant, Wahi, No. 22-cv-01009 (W.D. Wash. June 1, 2023) (filed May 30, 2023).  
 81. Indictment, United States v. Wahi, No. 22-cr-00392 (S.D.N.Y. March 12, 
2025) (filed July 19, 2022).  
 82. Consent Preliminary Order of Forfeiture/Money Judgment at 1, Wahi, 
No. 22-cr-00392 (S.D.N.Y. Mar. 30, 2025) (filed Sep. 13, 2022).  
 83. Id. at 20; Press Release, SEC, Former Coinbase Manager and His Brother 
Agree to Settle Insider Trading Charges Relating to Crypto Asset Securities (May 
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country, so the SEC requested a default judgment against him.84 In 
that default judgment, the court found that the case was under SEC 
jurisdiction, as at least nine of the twenty-five crypto assets in 
question were securities, and charged Ramani with an insider 
trading violation.85 

A similar case revolved around Nathaniel Chastain, a product 
manager at OpenSea, the world’s first and largest web3 
marketplace for NFTs and crypto collectibles.86 Chastain selected 
the NFTs that the company would feature in a section of OpenSea’s 
homepage. The prices of the featured NFTs typically rose after 
they were advertised at OpenSea. Chastain would purchase an 
NFT before it was featured and sell it afterwards for a profit.87 

The DOJ successfully charged Chastain for wire fraud (and 
money laundering), not securities fraud. The DOJ compared 
Chastain to Winans, the journalist in Carpenter.88 Like Winans, the 
prosecution argued, Chastain used his employer’s confidential 
business information.89 Akin to the “Heard on the Street”-column, 
which drove up prices for the securities it mentioned, Chastain’s 
features on OpenSea led to a rise in value of the crypto assets that 
he showcased. In instructing the jury on whether featuring a 
particular NFT on the OpenSea platform was property that 
belonged to OpenSea, within the meaning of the general wire 
fraud statute, the district court found that the jury could conclude 
that it was the platform’s property even if the government did not 

 
25, 2023), https://www.sec.gov/newsroom/press-releases/2023-98 [https://perm 
a.cc/86W8-RVBL]. 
 84. Plaintiffʼs Motion for Default Judgment Against Defendant Sameer 
Ramani, Wahi, No. 22-cv-01009 (W.D. Wash. June 1, 2023) (filed Jan. 18, 2024). 
 85. Press Release, SEC, Litigation Release No. 25947, SEC Obtains Default 
Judgment Against Friend of Former Coinbase Manager for Insider Trading in 
Crypto Asset Securities (Mar. 11, 2024), https://www.sec.gov/enforcement-litiga 
tion/litigation-releases/lr-25947 [https://perma.cc/4KMZ-DM5A]; Rosenfeld, 
supra note 51, at 81. 
 86. Indictment at 2, United States v. Chastain, No. 22-cr-00305 (S.D.N.Y. Feb. 
24, 2026) (filed May 31, 2022); Rosenfeld, supra note 51, at 84. 
 87. Indictment, supra note 86, at 2.  
 88. See Governmentʼs Memorandum of Law in Opposition to Defendantʼs 
Motion to Dismiss the Indictment at 6–12, Chastain, No. 22-cr-00305 (S.D.N.Y. 
Feb. 24, 2026) (filed Sep. 7, 2022), Dkt. No. 23 (arguing for the applicability of the 
misappropriation theory to cases beyond traditional securities or commodities 
and describing defendantʼs conduct as insider trading). 
 89. Id. at 12. 
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show proof that the information had commercial value to 
OpenSea.90 

Chastain was later convicted and appealed.91 He submitted 
that a fraud conviction must fail because the confidential business 
information he used was not “property,” given that it had no 
inherent market value to its owner, OpenSea.92 He claimed that 
this distinguished his case from Carpenter, where the confidential 
information of what would appear in the column did constitute 
valuable property of the Journal.93 Furthermore, Chastain 
submitted that (what he understands as) insider trading charges 
cannot lie where the securities or commodities markets are not 
implicated.94 The district court, by contrast, underscored that he 
was not charged with securities fraud in the form of insider 
trading, but with wire fraud, hence denied that this claim has any 
merit.95 Additionally, Chastain argued that the district court erred 
by instructing the jury that it could find him guilty of defrauding 
OpenSea of its property even if he misappropriated an intangible 
interest unconnected to traditional property rights.96 

A divided federal appeals court on July 31, 2025, overturned 
the fraud conviction, agreeing that there were erroneous jury 
instructions given on what qualifies as “property” under the wire 
fraud statute.97 Confidential business information, the court 
explained, does not qualify as a traditional property interest, 
under 18 U.S.C. § 1343, if it lacks commercial value to the business. 

 
 90. United States v. Chastain, 145 F.4th 282, 291 (2d Cir. 2025); Memorandum 
Opinion and Order on Motion to Dismiss at 3–5, Chastain, No. 22-cr-00305 
(S.D.N.Y. Feb. 24, 2026) (filed Oct. 21, 2022), Dkt. No. 39. 
 91. Chastain, 145 F.4th at 282. 
 92. Id. at 289. 
 93. See id. at 292–93. 
 94. See Memorandum Opinion and Order on Motion to Dismiss, supra note 
90, at 11–12 (responding to defendantʼs argument that insider trading is limited 
to securities markets). 
 95. Id. at 4 (noting the defendant “is not charged with insider trading, at least 
in the classical sense of the term, which is a means of engaging in securities 
fraud in violation of Section 10(b)”). 
 96. See Chastain, 145 F.4th at 282. 
 97. Id. at 286–87. 
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Featured information on OpenSea’s homepage was not 
understood to have such value.98 

The district court’s finding that prosecutors were not required 
to show that featured NFT information had commercial value was 
contested early in the Chastain proceeding, with some suggesting 
that the prosecution’s theory extended the term “property” far 
beyond what should be relevant in the context of wire fraud.99 At 
the same time, the decision exemplifies how difficult it can be to 
define what is confidential and has commercial value. The court 
looked to internal company rules when deciding on the 
confidentiality of the information. As mentioned above, this 
entails the logical consequence that an insider who informs the 
principal of his trading plans does not violate the prohibition.100 
When deciding on the commercial value of the information, the 
Second Circuit distinguished Chastain from Carpenter, arguing that 
the Wall Street Journal acquired or compiled the information in 
the course of its business.101 Citing another case involving a law 
firm associate who misappropriated confidential information, the 
Second Circuit further stressed that the risk of reputational harm 
to the law firm indicated commercial harm in that case.102 At the 
same time, the court was well aware that several social media 
users had complained about Chastain trading before other users 
were made aware of the listing.103 Against that background, there 
might have been a risk of reputational harm, too. 

In sum, the underinclusivity of U.S. insider trading law on 
what qualifies as a “security” has led to complex, hard to resolve 
debates involving criminal law. Still, the counterintuitive result is 

 
 98. Id. at 297–98; but see id. at 303–04 (Cabranes, J., dissenting) (suggesting 
legal precedent supported the district courtʼs decision to exclude a commercial 
value requirement for confidential business information in jury instructions). 
 99. Brief of New York Council of Defense Lawyers as Amicus Curiae in 
Support of Dismissal of Indictment at 1, 6, Chastain, No. 22-CR-305 (S.D.N.Y. 
Feb. 24, 2026) (filed Aug. 24, 2022) (contending that the governmentʼs position 
constituted a “breathtaking expansion of federal fraud”); see also United States 
v. Mahaffey, 693 F.3d 113, 135 n.14 (2d Cir. 2012) (information about what orders 
a brokerage firm was going to place). For a contrary perspective, see Verstein, 
Crypto Assets, supra note 13, at 19. 
 100. See supra Part I.A.2; Steinberg, supra note 2, at 195, 198–99. 
 101. Chastain, 145 F.4th at 292–93. 
 102. Id. at 293 (citing United States v. Grossman, 843 F.2d 78 (2d Cir. 1988)). 
 103. Id. at 289. 
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that a criminal conviction can be easier won than a private 
securities law case. 

B. The Information-Based Regime 

Under EU law, fraud is not the key rationale underlying 
insider trading law.104 Consequently, establishing duties of loyalty 
and a breach of these by the insider does not form part of EU 
insider trading law. Instead, it zooms in on inside information as 
such and how it impacts price-building on financial markets. The 
core assumption is that inside information may lead to wrong 
pricing of an issuer’s financial instruments (a term that covers 
securities and commodity derivatives) if insiders do not disclose 
material information to the market.105 Prohibiting trading on 
inside information, mostly, is a complement to disclosure 
requirements. By contrast with Section 6(c) of the Commodity 
Exchange Act,106 CFTC Rule 180.1,107 EU insider trading law does 
not apply to spot transactions in commodities that do not affect 
the market for financial instruments.108 

1. A Law of Disclosure, Not of Equal Access 

The EU legislative strategy has often been (unfavorably) 
likened to Texas Gulf Sulphur’s market egalitarian approach. 
However, it is important to distinguish the MAR’s gestures 
 
 104. Katja Langenbucher, Insider Trading in European Law: From Financial 
Instruments to Crypto-Assets, in HANDBOOK, supra note 2, at 303. 
 105.  Jennifer Payne, Disclosure of Inside Information (ECGI Law Working 
Paper No. 422/2019, 2019), https://ecgi.global/working-paper/disclosure-inside-
information [https://perma.cc/G8QN-YHCH]. 
 106. 7 U.S.C. § 9 (2018).  
 107. 17 C.F.R. § 180.1 (2026).  
 108.  MAR, supra note 21, art. 2(1); id. recitals 20–21 (stating in recital 20 that 
it is “not appropriate or practical to extend the scope of this Regulation to 
behavior that does not involve financial instruments, for example, to trading in 
spot commodity contracts that only affects the spot market”); see id. art. 2(2)(a) 
(applying market manipulation rules to spot commodity contracts, which are 
not wholesale energy products). For additional information on spot commodity 
contracts for wholesale energy products, see Regulation (EU) 1227/2011 of the 
European Parliament and of the Council of 25 Oct. 2011 on Wholesale Energy 
Market Integrity and Transparency, 2011 O.J. (L 326) 1 (providing rules for 
wholesale energy products). 



608 Fordham Journal of Corporate & Financial Law  [Vol. 31 

towards individual fairness109 from the disclosure of material 
nonpublic information as a component of mitigating information 
asymmetries between issuers and investors to further efficient 
pricing.110 While individual fairness arguments might at some 
point have motivated political discourse, they have been sparsely 
reflected in the law. The MAR mentions the unfairness of insider 
trading, but only in the context of market integrity and investor 
trust.111 There is a widespread understanding that insider trading 
is a victimless crime.112 Additionally, there is no private right of 
action for the insider’s counterparty, nor a possibility to rescind 
the contract (given that most transactions happen on anonymous 
exchanges, recission would be a practical impossibility). Newer 
legislation does not mention the fairness argument at all.113 

 
 109.  MAR, supra note 21, recital 23 (“The essential characteristic of insider 
dealing consists in an unfair advantage being obtained from inside information 
to the detriment of third parties who are unaware of such information.”); see 
Case C-45/08, Spector Photo Grp. N.V. v. CBFA, ECLI:EU:C:2009:806, at 52 (Dec. 
23, 2009) (providing the basis for the wording in MAR); see also In re Cady, Roberts 
& Co., 40 S.E.C. 907, 912 (1961) (describing “the inherent unfairness involved 
where a party takes advantage of such information knowing it is unavailable to 
those with whom he is dealing”). 
 110. NIAMH MOLONEY, EU SECURITIES AND FINANCIAL MARKETS REGULATION 680 
(4th ed. 2023); see infra Part I.B. 
 111.  MAR, supra note 21, recitals 4–5, 23. 
 112. Klaus Hopt, Insiderrecht – Grundlagen, Internationale Entwicklung, 
ökonomischer Hintergrund, offene Fragen [Insider Trading Law — Foundations: 
International Development, Economic Background, Open Questions] 515, 521 
(Max Planck Inst. for Comp. & Intʼl Priv. L., Research Paper Series No. 20/12, 
2012); LARS KLÖHN, MARKTMISSBRAUCHSVERORDNUNG: MAR – VERORDNUNG (EU) NR. 
596/2014 ÜBER MARKTMISSBRAUCH art. 14, n.120 (2d ed. 2023); Michael G. Mersinis, 
The Regulation of Insider Dealing in the European Union 33 (1994) (Ph.D. 
dissertation, University of Edinburgh), https://era.ed.ac.uk/bitstream/1842/715 
7/1/491663.pdf [https://perma.cc/TUW3-G96V]. 
 113. See Regulation 2023/1114 of the European Parliament and of the Council 
of 31 May 2023 on Markets in Crypto-Assets, and Amending Regulations (EU) No 
1093/2010 and (EU) No 1095/2010 and Directives 2013/36/EU and (EU) 2019/1937, 
art. 1(2)(e), recital 95, 2023 O.J. (L 150) 40 [hereinafter MiCAR]; Florian Möslein, 
Anleger- und Funktionsschutz im Recht der Kryptowerte [Investor and Functional 
Protection in Crypto Asset Law], 2024 Wertpapier-Mitteilungen [WM] 1729, 1730 
(Ger.); Lars Klöhn, in KOMMENTAR ZUR MAR, art. 7, rn. 27 (Lars Klöhn ed., 2d ed. 
2023) (criticizing MARʼs fairness arguments). 
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Following this logic, insider trading law in the EU is, at its 
core, a law of disclosure.114 Article 17(1) of the MAR requires the 
issuer to “inform the public as soon as possible of inside 
information which directly concerns that issuer.”115 This 
affirmative duty of disclosure is understood as a prerequisite of 
mitigating information asymmetries. It enables investors to make 
informed decisions and, as a consequence, is supposed to lead to 
efficient pricing.116 The trading prohibition is best understood as 
a complementary measure to discourage corporate insiders from 
delaying disclosure of inside information.117 Additionally, what 
European Union law calls “market integrity” justifies the 
prohibition where the issuer, under Articles 17(4)–(5), lawfully 
delays118—or unlawfully withholds—disclosure.119 

Against this background, the definition of an insider extends 
beyond those who have access to information because of their 
position as a board member, shareholder, employee, or as a result 
of criminal activity.120 Instead, anyone “who possesses inside 
information,” and “knows or ought to know that it is inside 
information” qualifies as an insider.121 For example, if two board 
members loudly discuss inside information on a plane, they are 
careless under U.S. law, but not in breach of a fiduciary duty. 
Without a breach of a fiduciary duty, a fellow passenger that 
overhears that conversation is, under U.S. law, not an insider.122 
By contrast, EU law focuses on the nature of the information itself: 

 
 114. See MAR, supra note 21, recitals 2, 7, 49; Langenbucher, supra note 104, 
at 304; Park, supra note 18, at 1113 (arguing that insider trading on information 
in mandatory reports is inconsistent with the policy aims of mandatory 
disclosure).  
 115. MAR, supra note 21, art. 17(1).  
 116.  For a similar argument in the context of defining materiality, see Basic, 
Inc. v. Levinson, 485 U.S. 224, 246 (1988). 
 117.  On a related thought under U.S. law, see Bainbridge, supra note 17, at 
179. 
 118. See infra Part II.B. 
 119. See Case C-19/11, Markus Geltl v. Daimler AG, ECLI:EU:C:2012:397 (June 
28, 2012) (on delay of information, the materiality of which fluctuated over 
time); Langenbucher, supra note 104, at 315–17. 
 120.  See MAR, supra note 21, arts. 8(4)(a)–(d) (equivalent of relevant players 
following the U.S. “access” theory). 
 121. Id. art. 8(4); Langenbucher, supra note 104, at 309–10. 
 122. Bainbridge, supra note 10, at 12. For a similar example, see Steinberg, 
supra note 2, at 191 (“unacceptable gap”). 
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as soon as information is precise, material, and non-public, the 
regime applies. The passenger who overhears confidential 
information on a plane qualifies as a “secondary insider”. In that 
capacity, if he trades on that information, he violates an insider 
trading prohibition, if he knows or ought to know that what he 
overhears is inside information. Tippers, as well as tippees, fall 
under the same information-based regime, because there is no 
requirement to establish a fiduciary duty.123 Along similar lines, 
government officials qualify, too, if they trade in knowing 
possession of inside information.124 

2. The Overinclusivity of EU Law 

EU insider trading law has benefitted from its (for many 
countries) rather short legislative history and its distinct focus on 
disclosure, if compared with the predominantly judicial 
development in the U.S. Additionally, the U.S. has seen its 
formative debates about insider trading during a time when 
mandatory disclosure of any kind was sparse, if compared to 
today. Hence, linking an insider trading prohibition to disclosure 
came less naturally to U.S. than to EU law.125 

However, over time the broad scope of the European insider 
trading prohibition126 and—more importantly—of the duty to 
disclose inside information has emerged as overinclusive and led 
to various adjustments in today’s MAR.127 Article 5 of the MAR 
provides one example by allowing certain buy-back programs.128 
 
 123. Langenbucher, supra note 104, at 303. 
 124. Jonas Saathoff, Insiderhandel in der Politik: Status quo und 
Reformvorschläge [Insider Trading in Politics: Current State and Reform Proposals], 
2023 Zeitschrift für Bank- und Kapitalmarktrecht [BKR] 234 (Ger.); Luke Tilson, 
Compliance-System zur Überwachung von Insiderhandel im Bundestag und der 
Bundesregierung [Compliance System for Monitoring Insider Trading in the 
Bundestag and the Federal Government], 2024 [BKR] 468 (Ger.) (explaining 
Abgeordnetengesetz [AbgG] [Members of Parliament Act], § 45 Abs. 3 S. 1 Nr. 6 
(Ger.)). 
 125. Park, supra note 18, at 1133, 1136, 1140, 1173.  
 126. See Bainbridge, supra note 17, at 177–80, 200–01; Lambert, supra note 15, 
at 214 (providing a critique of a broad equal access approach looking to market 
makers, financials, tender offers, and insiders trading on their own intentions). 
 127. Council Regulation 2024/2809, recital 67, 2024 O.J. (L 2809) 1 [hereinafter 
Listing Act]. 
 128. MAR, supra note 21, art. 5.  
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Article 9 provides further examples. Articles 9(2)(a)–(b) exempts 
market makers and broker-dealers from certain elements of the 
insider trading regime. Article 9(4) of the MAR mitigates 
disclosure obligations in takeover and merger situations.129 Article 
9(5) establishes that a person’s knowledge of their own trading 
intention—for instance to discharge an obligation that had 
become due and was entered in good faith—does not itself 
constitute inside information. 

Furthermore, the MAR aims to limit chilling effects of the 
trading prohibition for persons who discover material corporate 
information in their professional capacity. A paradigm example is 
securities analysts.130 Recital 28 of the MAR clarifies that their 
research reports based on publicly available data do not qualify as 
inside information.131 Recital 19 specifies that “discussions of a 
general nature regarding the business and market developments 
between shareholders and management concerning an issuer” 
are lawful, given that “such relationships are essential for the 
efficient functioning of markets.”132 

In sum, where U.S. law has developed rather narrow test 
prongs for insider trading prohibitions, EU law has stipulated an 
overly broad rule. Both jurisdictions have reacted, U.S. law by 
correcting underinclusivity, EU law by mitigating overinclusivity.  

II. THE ESTABLISHED RATIONALES: FINANCIAL ECONOMICS  
OF INSIDER TRADING PROHIBITIONS 

On both sides of the Atlantic, the policy goals of securities law 
more generally, and insider law in particular, have to do with the 
role of financial markets in financing business and enabling 
 
 129. On the risk of premature disclosures in these situations, see Bainbridge, 
supra note 17, at 179. 
 130. See Dirks v. SEC, 463 U.S. 646, 658 (1983) (noting the “inhibiting influence 
on the role of market analysts”); Payne, supra note 105, at 9; Steinberg, supra 
note 2, at 200–01. 
 131. For a detailed analysis of recital 28 of the MAR, see Poelzig & Dittrich, 
supra note 64, at 705–07. 
 132. For a discussion on corporate boards engaging in general strategy 
discussions with selected investors, see Katja Langenbucher, Kommunikation als 
Governance-Instrument in der börsennotierten Aktiengesellschaft [Communication as 
a Governance Instrument in the Listed Stock Corporation], 185 ZEITSCHRIFT FÜR DAS 
GESAMTE HANDELSRECHT UND WIRTSCHAFTSRECHT [ZHR] 414 (2021) (Ger.). 
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investor participation. A key economic assumption about these 
markets is that information has the potential to influence security 
prices. Follow-on theories posit that—in the absence of market 
frictions—market prices will correctly reflect an issuer’s 
fundamental value, or, at a minimum, there will be a strong 
correlation between fundamental value and market prices.133 
Eugene Fama’s efficient markets hypothesis (“EMH”) has 
provided one theoretical underpinning, proposing that asset 
prices fully reflect all freely available information at any given 
time.134 Variations of this theory have found reasonable empirical 
as well as theoretical support.135 At the same time, information 
asymmetries between investors and issuers are a characteristic 
feature of financial markets in real life, given that access to 
information is usually not costless. For lawmakers and courts, this 
has highlighted the importance of providing access to make 
private information available and allow trading activity of 
informed market professionals.136 This trading activity, in turn, 
transmits private information into asset prices.137 In this way, so 
 
 133. Merritt B. Fox et al., Informed Trading and Its Regulation, 43 J. CORP. L. 
817, 825, 834  (2018). 
 134. See, e.g., Eugene Fama, Random Walks in Stock Market Prices, FIN. 
ANALYSTS J., Sept.–Oct. 1965; Eugene Fama, Efficient Capital Markets: A Review of 
Theory and Empirical Work, 25 J. FIN. 383 (1970). The literature on Famaʼs EMH is 
large. For prominent critiques, see Sanford J. Grossman & Joseph Stiglitz, On the 
Impossibility of Informationally Efficient Markets, 70 AM. ECON. REV. 393 (1980). For 
a different discussion on whether market reactions also reflect the fundamental 
value of the underlying asset, see James Tobin, On the Efficiency of the Financial 
System, LLOYDʼS BANK REV., July 1984, at 1. 
 135. A vast literature in economics and finance has followed, distinguishing, 
among other things, strong, semi-strong, and weak versions of the EMH. For an 
overview of current literature and an empirical study of over 6,500 trades from 
1995 to 2018, see Marcin Kacperczyk & Emiliano S. Pagnotta, Legal Risk and 
Insider Trading, 79 J. FIN. 305 (2024). For specific questions, see Carlton & 
Fischel, supra note 3, at 857, 866 (stating that the “desirability of insider trading 
is ultimately an empirical question”); Henry T. C. Hu, Efficient Markets and the 
Law: A Predictable Past and an Uncertain Future, 4 ANN. REV. FIN. ECON. 179, 183 
(2012) (discussing the U.S. Supreme Courtʼs failure to distinguish between 
informational and fundamental value efficiency). 
 136. See Zohar Goshen & Gideon Parchomovsky, The Essential Role of Securities 
Regulation, 55 DUKE L.J. 711, 721–23 (2006). 
 137. Basic, Inc. v. Levinson, 485 U.S. 224, 246 (1988) (quoting H.R. REP. NO. 
73–1383, at 11 (1934)); In re PolyMedica Grp. Sec. Litig., 432 F.3d 1, 7–8 (1st Cir. 
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the theory goes, trading benefits all investors, including those who 
do not actively seek out information.138 

A more complicated question is what might incentivize those 
who produce and/or possess private information to release it to 
the market, rather than keep it hidden. Henry Manne has 
famously argued that it is insider trading that has an important 
role to play here.139 EU law, by contrast, insists on regular and 
current event reporting rules as the adequate tool for forcing 
information out into the market. This implies setting a 
disincentive for insiders to trade on their privileged information, 
because an insider who can lawfully trade on his private 
information has an incentive to hold back, rather than release that 
information to the market.140 U.S. law follows a more nuanced 
approach. Disclosure is generally understood as one important 
component of ensuring adequate pricing on securities markets. At 
the same time, U.S. law limits unwanted side-effects of an 
expansive disclosure regime that might hurt or disincentivize 
those who produce or search private information.141 Both 
jurisdictions, the EU and U.S., converge in their policy goal to 
establish honest markets for capital formation, where 
uninformed traders must not fear to systematically lose to 
insiders.142 

 
2005); Peil v. Speiser, 806 F.2d 1154, 1160–61 (3d Cir. 1986). On the concept of 
non-public information in the EU, see, e.g., Case C-628/13, Lafonta v. Autorité 
des marchés financiers, ECLI:EU:C:2015:162 (Mar. 11, 2015); Case C-19/11, 
Markus Geltl v. Daimler AG, ECLI:EU:C:2012:397 (June 28, 2012); Case C-45/08, 
Spector Photo Grp. N.V. v. Commissie voor het Bank-, Financie- en 
Assurantiewezen, 2009 E.C.R. I-12073 (Dec. 23, 2009). For a discussion of adverse 
selection and moral hazard problems, see Matteo Gargantini, Mandatory 
Disclosure, in COMPARATIVE FINANCIAL REGULATION, supra note 7, at 56. 
 138. Payne, supra note 105, at 2; Frank H. Easterbrook, in PRINCIPLES AND 
AGENTS: THE STRUCTURE OF BUSINESS 81, 83–84 (John W. Pratt & Richard J. 
Zeckhauser eds., 1985) (discussing the topic in the context of insider trading); 
Reinier H. Kraakman, Disclosure and Corporate Governance: An Overview Essay, in 
REFORMING COMPANY AND TAKEOVER LAW IN EUROPE 96 (Guido Ferrarini et al. eds., 
2004) (providing an overview on the related role of disclosure in corporate 
governance); Ernst Maug, Insider Trading Legislation and Corporate Governance, 
46 EUR. ECON. REV. 1569 (2002). 
 139. See infra Part II.A.  
 140. See infra Part II.B.  
 141. See infra Part II.C.  
 142. See infra Part II.D.  



614 Fordham Journal of Corporate & Financial Law  [Vol. 31 

A. Beneficial Insider Trading? 

Henry Manne had in 1966 made a case for letting corporate 
insiders trade. He viewed insiders’ trading activity as a means to 
incorporate private information into stock prices.143 Especially as 
to negative information about an issuer, Manne’s theory finds 
continued support in some quarters.144 

However, most scholars are not convinced that insider 
trading serves as an effective means of conveying material 
nonpublic information to financial markets. Empirically, critics 
have pointed out that insider trades are rarely on a scale that is 
sufficient to move prices. Even if this were the case, insiders may 
limit the size of their trades, because of risk aversion, and may 
camouflage their trading.145 Additionally, insider trades do not 
necessarily reveal insider information as such to the market. 
Instead, they can send noisy or ambiguous signals, which the 

 
 143. HENRY G. MANNE, INSIDER TRADING AND THE STOCK MARKET 77–91 (1966) 
(arguing also that insider trades serve as an efficient element of board 
compensation); see also Carlton & Fischel, supra note 3, at 861; Fox et al., supra 
note 133, at 851; Ronald A. Dye, Insider Trading and Incentives, 57 J. BUS. 295 
(1984); Lawrence R. Glosten, Insider Trading, Liquidity, and the Role of the 
Monopolist Specialist, 62 J. BUS. 211, 211 (1989) (highlighting inefficiencies of 
trading on private information because it leads to suboptimal risk sharing). 
 144. Kristoffel R. Grechenig, The Marginal Incentive of Insider Trading: An 
Economic Reinterpretation of the Case Law, 37 U. MEM. L. REV. 75 (2006); Jonathan 
R. Macey, Getting the Word Out About Fraud: A Theoretical Analysis of 
Whistleblowing and Insider Trading, 105 MICH. L. REV. 1899, 1910 (2007); see 
generally JONATHAN R. MACEY, CORPORATE GOVERNANCE: PROMISES KEPT, PROMISES 
BROKEN 172–81 (2008); Maug, supra note 138, at 1569; Robert J. Wagner, Gordon 
Gekko to the Rescue?: Insider Trading as a Tool to Combat Accounting Fraud, 79 U. 
CIN. L. REV. 973 (2011); Thomas A. Lambert, Overvalued Equity and the Case for an 
Asymmetric Insider Trading Regime, 41 WAKE FOREST L. REV. 1045 (2006); Lambert, 
supra note 15, at 216. 
 145. Carlton & Fischel, supra note 3, at 857, 868; Bainbridge, supra note 10, at 
19–21 (arguing and citing case law that in deep and liquid capital markets, there 
will be many substitutes for any given security and that derivatively informed 
trading moves slowly and sporadically). For additional discussion of market 
efficiency and the mechanisms by which informed trading affects prices, see 
Ronald J. Gilson & Reinier H. Kraakman, The Mechanisms of Market Efficiency, 70 
VA. L. REV. 549, 572–79 (1984); Lisa K. Meulbroek, An Empirical Analysis of Illegal 
Insider Trading, 47 J. FIN. 1661 (1992) (providing an empirical study showing 
price movements). 
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other market participants cannot easily interpret.146 
Unfortunately, measuring the impact of trading prohibitions on 
the accurate pricing of securities is a complex endeavor that 
mostly yields mixed results. Factors such as the level of 
development of the financial market, the credibility of 
enforcement of the insider trading prohibition, deterring effects 
of the prohibition,147 governance standards within the issuer, costs 
of information processing, and uncertainty in markets all play a 
role in measuring the impact of trading prohibitions.148 

B. Incentivizing Disclosure of Material Nonpublic Information 

Mandatory disclosure is a straightforward regulatory tool to 
inform markets of material information. By requiring immediate 
disclosure of inside information that directly concerns the issuer, 
timely, accurate and complete reporting of material information 
is released to the market.149 While both jurisdictions, the U.S. and 
the EU, acknowledge the core role of disclosure as an element of 
securities regulation,150 Article 17(1) of the  MAR follows the EMH 
approach especially faithfully, hoping to foster efficient pricing 
and, ultimately, allocative efficiency.151 This policy goal helps to 
explain EU law’s broad insider trading prohibition and its 

 
 146. Gilson & Kraakman, supra note 145, at 574; Carlton & Fischel, supra note 
3, at 868 (discussing insidersʼ risk aversion and camouflage of trading); Goshen 
& Parchomovsky, supra note 136, at 733. 
 147. See DONALD C. LANGEVOORT, SELLING HOPE, SELLING RISK: CORPORATIONS, 
WALL STREET AND THE DILEMMA OF INVESTOR PROTECTION 77–82 (2016).  
 148. See Guttentag, supra note 20, at 100, 113–21 (providing a wasteful-
competition argument: resources invested in uncovering inside information 
and trading on information that is about to become public anyway, does little to 
enhance market efficiency). 
 149. Gilson & Kraakman, supra note 145, at 549; Payne, supra note 105, at 3. 
 150. Merritt B. Fox, The Political Economy of Statutory Reach: U.S. Disclosure 
Rules in a Globalizing Market for Securities, 97 MICH. L. REV. 696, 732 (1998); Fox et 
al., supra note 133, at 885; Goshen & Parchomovsky, supra note 136, at 737, 755; 
Langevoort, supra note 18, at 850. 
 151. U.K. regulation had, prior to the MAR, referenced a broader concept of 
“relevant information not generally available,” but offered some flexibility as to 
disclosure. On this “RINGA”-concept, see FSA v. Massey [2011] UKUT (TCC) 49 
[38], [41] (U.K.); Payne, supra note 105, at 8 n.27, 20 (noting pre-MAR discussions 
on a separate regime for disclosing inside information and prohibiting insider 
trading); Poelzig & Dittrich, supra note 64, at 706. 
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requirement to immediately disclose inside information. If 
insiders were to trade freely on their private information, they 
would have an incentive to keep that information secret as long as 
trading is attractive. By contrast, if these insiders may not lawfully 
trade on material nonpublic information, there is no personal 
incentive to delay disclosure to the market. 

This reasoning certainly applies to board members who 
oversee disclosure. For other groups, however, critics have 
claimed that it is “indisputable that the insider trading prohibition 
does not lead to increased disclosure,” because any disclose or 
abstain rule collapses into an abstention from trading.152 
Ultimately, this is an empirical question for which data is difficult 
to obtain. However, it seems reasonable to assume, at a minimum, 
that managers or employees, who have produced or learned about 
inside information, will be less tempted to hold back on informing 
their superiors, if they cannot lawfully trade on that information. 
This will, in turn, accelerate the intra-organization movement of 
private information to superiors who oversee disclosure. 
Structurally, compliance efforts in firms provide additional 
pressure to disclose. Along similar lines, constructive insiders 
such as lawyers, investment bankers, or traders are required to 
push for disclosure. Still, as explained above, EU law reaches 
beyond these groups to all secondary insiders who knowingly 
possess inside information, even without any connection to the 
issuer.153 For these groups, for instance the taxi driver or the 
neighbor on a plane listening in on a conversation between 
primary insiders, an insider trading prohibition is not conducive 
to disclosure, but follows the more general aim to police markets. 

Immediate disclosure of any inside information implicates 
downsides that explain why regulators and legislators have not 
completely transplanted the EMH’s predictions into law.154 Under 
a strong version of the EMH, any price-relevant information, even 
small and even of a speculative or contingent nature, will be fully 
and adequately reflected in stock prices. Real life experience, due 
to information asymmetries and market frictions, has not 
confirmed these predictions. For instance, Fischer Black 

 
 152. Bainbridge, supra note 17, at 182–83. 
 153. See supra Part I.B. 
 154. Payne, supra note 105, at 6; KATJA LANGENBUCHER, ECONOMIC TRANSPLANTS: 
ON LAWMAKING FOR CORPORATIONS AND CAPITAL MARKETS 196 (2017). 



2026] Insider Trading In Crypto Assets 617 

introduced the concept of “noise traders” to explain investors 
trading on information that is unrelated to the fundamental value 
of assets.155 Furthermore, bounded rationality and the large 
literature of behavioral finance show various heuristics that 
encourage “irrational” investor behavior.156 Information overload, 
rumors, speculative information, flash crashes and high-
frequency trading have all contributed to noise trader risk, all of 
which seem to undercut the assumptions of the strong version of 
EMH. If risk is unpredictable, rational arbitrageurs do not 
aggressively bet against mispricing.157 Market incompleteness, 
costly information, and limits to the EMH’s arbitrage function 
performed by market professionals may also account for further 
imbalances.158 

Scholars, courts, and legislators have reacted in different 
ways to these challenges. U.S. law has never been enthusiastic 
about full disclosure. No reasonable investor, the Supreme Court 
has held, is interested in an “avalanche of trivial information.”159 
Instead, the Court early on rejected a theory of equal access along 
with an affirmative duty to disclose, unperturbed by the ensuing 
periods of mispricing.160 

In the EU, while economic theory has been more successful 
in shaping securities law,161 several exemptions from the strict 
disclosure regime apply. For instance, Article 17(4) of the MAR 
allows issuers to delay disclosure if, cumulatively: (a) immediate 

 
 155. Fischer Black, Noise, 41 J. FIN. 529 (1986); J. Bradford DeLong et al., Noise 
Trader Risk in Financial Markets, 98 J. POL. ECON. 703 (1990). 
 156. See Amos Tversky & Daniel Kahneman, Judgment Under Uncertainty: 
Heuristics and Biases, 185 SCIENCE 1124 (1974). On behavioral biases within the 
SEC, see Stephen J. Choi & A.C. Pritchard, Behavioral Economics and the SEC, 56 
STAN. L. REV. 1 (2003). 
 157. DeLong et al., supra note 155, at 705–06; Andrei Shleifer & Robert W. 
Vishny, The Limits of Arbitrage, 52 J. FIN. 35 (1997); see also Hu, supra note 135, at 
186–90 (exploring the 2010 flash crash and high-frequency trading). 
 158. Henry T. C. Hu, Too Complex to Depict? Innovation, “Pure Information”, 
and the SEC Disclosure Paradigm, 90 TEX. L. REV. 1601, 1621–25 (2012) (discussing 
the role of financial innovation in increasing the role of financial intermediaries 
between issuer and investor); Andrei Shleifer & Lawrence H. Summers, The 
Noise Trader Approach to Finance, 4 J. ECON. PERSP. 19 (1990); Shleifer & Vishny, 
supra note 157, at 35. 
 159. TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 448–49 (1976). 
 160. United States v. Chiarella, 445 U.S. 222, 233 (1980). 
 161. See generally LANGENBUCHER, supra note 154, at 76, 78–81. 
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disclosure is likely to prejudice the legitimate interests of the 
issuer, (b) delay is not likely to mislead the public, and (c) the 
issuer is able to ensure confidentiality of the information.162 
Additionally, Article 17(5) allows financial institutions to delay 
disclosure if this is in the public interest for reasons of financial 
stability.163 More currently, the 2024 EU Listing Act has reformed 
disclosure for events that unfold in stages.164 “When information 
is disclosed at a very early stage and is of a preliminary nature,” 
Recital 67 of the 2024 EU Listing Act reads, “it might mislead 
investors, rather than contribute to efficient price formation.” 
Recognizing the benefits of balancing full and immediate 
disclosure against information overload for investors, the Listing 
Act specifies that contingent information must only be disclosed 
once it is definitive.165 

 
 
 
 
 
 
 
 
 
 
 

 
 

 
 162. MAR, supra note 21, art. 17(4). 
 163. Id. art. 17(5). 
 164. See supra Part I.B.; Listing Act, supra note 127, recitals 61–62; see also 
Payne, supra note 105, at 8–9 (cautioning that requiring disclosure of evolving 
information at too early a stage risks confusing rather than informing 
investors).  
 165. Case C-19/11, Markus Geltl v. Daimler AG, ECLI:EU:C:2012:153, ¶ 71 
(Mar. 21, 2012) (Mengozzi, A.G.) (arguing that a “reasonable investor” is 
dismissive of trading for “merely speculative purposes”); see also Maria G. 
Cioppa, Market Abuse: The New Italian Regulation in Light of the European 
Directive, 5 GLOB. JURIST ADVANCES 1 (2005); Lars Klöhn, Ad-hoc-Publizität und 
Insiderverbot nach „Lafonta” [Ad Hoc Disclosure and the Insider Trading Prohibition 
After Lafonta], 18 NZG 809, 812–17 (2015). But see Bundesgerichtshof [BGH] 
[Federal Court of Justice] Dec. 13, 2011, XI ZR 51/10, ¶ 41 (Ger.). 
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C. Incentivizing the Production of and Search for Material 
Nonpublic Information 

Requiring immediate disclosure of any inside information 
has another implication. The EMH treats information as akin to a 
public good. Market participants profit from disclosure, but those 
who produce or seek information are not rewarded for their 
efforts.166 

1. Those Who Produce Inside Information 

While U.S. law includes several rules that require issuers to 
affirmatively disclose inside information to the market, it has 
been more willing than EU law to withhold private information 
from the market. It accepts as a necessary corollary that security 
prices do not always reflect undisclosed material information.167 
This shows in more limited mandatory disclosure rules and a 
narrower scope of insider trading law. U.S. law leaves 
considerable room for withholding information or delaying 
disclosure if this interferes with what is considered a legitimate 
business transaction.168 For example, Regulation FD requires 
reporting to the market but is limited to selective disclosure and a 
violation does not incur insider trading liability.169 SEC forms 
require Exchange Act-reporting companies to file an annual 
report (Form 10-K), a quarterly report (Form 10-Q) and a current 
report (Form 8-K).170 The latter is somewhat similar to Article 17(1) 
 
 166. See, e.g., Carlton & Fischel, supra note 3, at 857, 861 (explaining under a 
Coase-theorem approach that firms might want to allocate property rights to 
managers, not shareholders); see Edoardo D. Martino, Cryptocurrencies and 
Stablecoins Regulation, in COMPARATIVE FINANCIAL REGULATION, supra note 7, at 
326–27. This has led authors such as Stephen Bainbridge to explain U.S. insider 
trading law doctrine under a property-rights approach. See Bainbridge, supra 
note 17, at 176–84. 
 167. See Brudney, supra note 2, at 322, 336 (“[F]ew would disagree that the 
antifraud provisions tend to focus more on the role of protection than on the 
role of efficiency.”). 
 168. Bainbridge, supra note 10, at 19, 22–23; Steinberg, supra note 2, at 201–
02. On disclosure between periodic reports as a business judgment, see Payne, 
supra note 105, at 11. 
 169. Steinberg, supra note 2, at 196. 
 170. Gargantini, supra note 137, at 63–64; Langenbucher, supra note 104, at 
304; Park, supra note 18, at 1133, 1152–61. 
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of the MAR,171 in that it covers material events. However, it refers 
to some events only and leaves a four-business-day window for 
reporting.172 The closest analogue to Article 17(1) of the MAR are 
listing rules of national securities exchanges that require subject 
companies to promptly disclose material information.173 While 
some view this toned-down version of disclosure as harmful to 
efficient pricing,174 the property rights approach sees beneficial 
effects for corporations, keeping their incentives to produce 
valuable information.175 

Along similar lines, U.S. law leaves comparatively broad 
room for insiders to trade on their private information. This has 
been demonstrated above, when juxtaposing EU law’s definition 
of an insider as anyone in knowing possession of material 
nonpublic information to U.S. law’s misappropriation theory. A 
helpful illustration is the decision in Carpenter v. United States.176 
As Stephen Bainbridge highlights, its “result makes no sense from 
a traditional securities law perspective,” given that “the Journal,” 
but not Winans, “could have lawfully traded on the same 
information.”177 However, “[f]rom a property rights perspective . . 
. the result . . . makes perfect sense,” because Winans is framed as 
a thief.178 In that way, the law avoids setting the disincentive of 
forcing the Wall Street Journal to disclose its column before it was 
printed. 

The MAR, despite its enthusiasm for disclosure, has its own 
regime for protecting corporations’ interest in keeping certain 
 
 171. See MAR, supra note 21, art. 17(1).  
 172. Payne, supra note 105, at 5–6. 
 173. See NYSE LISTED COMPANY MANUAL §§ 202.01–06 (2026). But see Steinberg, 
supra note 2, at 201 n.105 (suggesting inadequate enforcement and a lack of 
private rights of action). 
 174. Steinberg, supra note 2, at 201. 
 175. In the context of insider trading, see Lambert, supra note 15, at 208–09 
(discussing a counter-argument by Saul Levmore, Securities and Secrets: Insider 
Trading and the Law of Contracts, 68 VA. L. REV. 117, 149 (1982) (suggesting the 
risk of a corporation producing negative information or information that is of 
short-term value only)). 
 176. 484 U.S. 19 (1987). See supra Part I.A.3.c; Bainbridge, supra note 17, at 
172–73 (linking Carpenter to a property-rights approach). 
 177. Bainbridge, supra note 17, at 183. For a similar argument, see John P. 
Anderson, Greed, Envy, and the Criminalization of Insider Trading, 1 UTAH L. REV. 
1, 25–26 (2014). 
 178. Bainbridge, supra note 17, at 183. 
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inside information private. Article 9(4) of the MAR privileges the 
use of inside information that was obtained in the context of a 
public takeover or merger to proceed with that transaction.179 
Article 9(5) of the MAR specifies that if a person plans to go 
through with a transaction, this knowledge alone is not inside 
information.180 Article 11 of the MAR defines a framework for 
lawful market soundings prior to a transaction, in order to gauge 
the interest of potential investors.181 Article 17(4) of the MAR 
permits delaying disclosure if legitimate interests of the issuer 
require it, as long as there is no risk of misleading investors and 
confidentiality is ensured.182 Article 17(5) of the MAR permits 
delays tailored to credit institutions if the stability of the financial 
system is at risk. As mentioned above,183 the 2024 EU Listing Act 
has reacted to earlier struggles to integrate events that unfold step 
by step by exempting certain contingent and speculative 
information.184 

2. Those Who Seek Inside Information 

Looking to professional traders, Grossman & Stiglitz have 
early on highlighted a paradox in Fama’s EMH. If all available 
information is already reflected in prices, nobody has an incentive 
to search for information. But if nobody searches, how would 
information ever enter the market?185 One answer is to be found 
in the U.S. Supreme Court decision Dirks v. SEC,186 which 
accommodated the role of professional market analysts. Under its 
duty-based approach, these rarely owe a fiduciary duty to issuers 
and, consequently, may trade freely on inside information they 

 
 179. MAR, supra note 21, art. 9(4). 
 180. Id. art. 9(5).  
 181. Id. art. 11.  
 182. Id. art. 17(4). However, for analystsʼ calls, see ESMA Reminds of Rules on 
Sharing Information During Pre-close Calls, EUR. SEC. & MKTS. AUTH. (May 29, 
2024), https://www.esma.europa.eu/press-news/esma-news/esma-reminds-rul 
es-sharing-information-during-pre-close-calls [https://perma.cc/G4QT-K5VQ]. 
 183. See Part II.B. 
 184. Langenbucher, supra note 105, at 308–09, 315–19. 
 185. Grossman & Stiglitz, supra note 134, at 393–95. 
 186. 463 U.S. 646 (1983). 
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uncover.187 The EU MAR, in line with its focus on disclosure, 
follows a different approach. Research reports that market 
analysts produce are generally not considered inside information, 
if they are based on publicly available data.188 The practical impact 
of this rule revolves around how to interpret “publicly 
available.”189 The chilling effect of insider law for market analysts 
is especially pronounced, if “publicly available” means only 
information disclosed along Article 17(1) of the MAR’s multi-step 
procedure to all market participants.190 By contrast, if one reads 
“publicly available” as any information that can be lawfully 
retrieved,191 market professionals, arguably, have adequate 
incentives to search for information and use it in the context of 
their trade.192 The ECJ is currently dealing with a request for a 
preliminary ruling that will provide further guidance on this 
question.193 

D. The Risk of Adverse Selection 

U.S. and EU insider trading laws’ doctrinal approaches follow 
different paths, with the U.S. looking to duty-based fraud and the 
EU to the trading prohibition as complementing a strict disclosure 
regime. However, both jurisdictions converge in their attention to 
third parties who might not wish to “knowingly roll the dice in a 

 
 187. See Bainbridge, supra note 17, at 183 (expressing the view that this is 
another example of the property-rights approach, given the resources they 
expend to develop socially valuable information). 
 188. MAR, supra note 21, recital 28, at 6. 
 189. See Poelzig & Dittrich, supra note 64, at 725. 
 190. See MOLONEY, supra note 110, at 709–17; RÜDIGER VEIL, EUROPEAN CAPITAL 
MARKETS LAW § 14, at 35 (3d ed. 2022). 
 191. Katja Langenbucher, Daniel Hau & Jasper Wentz, „Aktivistische 
Leerverkäufer” – eine Überlegung zur Markteffizienz und deren Grenzen im 
Kapitalmarktrecht ["Activist Short Sellers" – Reflections on Market Efficiency and Its 
Limits in Capital Markets Law], 2019 ZEITSCHRIFT FÜR BANKRECHT UND 
BANKWIRTSCHAFT [ZBB] 307, 315 (Ger.). 
 192. Note, however, that regular publications, which markets expect, such as 
the Wall Street Journalʼs “Heard on the Street” column discussed in Carpenter, 
can qualify as inside information even when created using only publicly 
available information. See MAR, supra note 21, recital 28; see also Case C-302/20, 
A. v. Autorité des marchés financiers, ECLI:EU:C:2022:190 (Mar. 15, 2022) 
(discussing the role of journalists). 
 193. C-229/24, Brännelius, ECLI:EU:C:2025:571 (July 10, 2025). 



2026] Insider Trading In Crypto Assets 623 

crooked crap game.”194 It is the insider, who profits from his 
informational advantage via a trade, and who renders the game 
“crooked.”195 Along those lines, the EU MAR highlights that: “[t]he 
essential characteristic of insider dealing consists in an unfair 
advantage being obtained from inside information to the 
detriment of third parties who are unaware of such 
information.”196 But what is it that makes an inside trade unfair? 
Intuitively, we might point to the insider not sharing his 
information with the counterparty to the trade, just like the smart 
buyer at the arts dealer who kept his knowledge about the van 
Gogh painting to himself. As the SEC held in In re Cady, Roberts & 
Co., “if purchasers on an exchange had available material 
information known by a selling insider, we may assume that their 
investment judgment would be affected and their decision 
whether to buy might accordingly be modified.”197 However, 
neither U.S. nor EU law mandate (or allow) the insider to disclose. 
Instead, it is the issuer, not the insider, who oversees disclosure. 
Informing the counterparty to a trade will, under U.S. law, often 
qualify as unlawful tipping, and under EU law violate Article 14(c) 
of the MAR.198 This is why the SEC in In re Cady, Roberts & Co. 
concluded that, in most cases, the insider must abstain from his 
trade.199 

 
 194. See supra text accompanying note 7 (citing Basic, Inc. v. Levinson, 485 
U.S. 224, 247 (1988) (quoting Schlanger v. Four-Phase Sys., Inc., 555 F. Supp. 535, 
538 (S.D.N.Y. 1982))). 
 195. See, e.g., Friese v. Super. Ct., 134 Cal. App. 4th 693 (Ct. App. 2005) 
(“[I]nsider trading is ʻa manifestation of undue greed among the already well-to-
do.ʼ”). 
 196. MAR, supra note 21, recital 23; see Case C-45/08, Spector Photo Grp. NV 
v. Commissie voor het Bank-, Financie- en Assurantiewezen (CBFA), 
ECLI:EU:C:2009:806, ¶ 52 (Dec. 23, 2009); see also In re Cady, Roberts & Co., 40 
S.E.C. 907, 912 (Nov. 8, 1961) (“[T]he inherent unfairness involved where a party 
takes advantage of such information knowing it is unavailable to those with 
whom he is dealing.”). 
 197. In re Cady, Roberts & Co., 40 S.E.C. 907, 914 (1961). 
 198. MAR, supra note 21, art. 14(c). 
 199. Additionally, many have argued, assuming informational parity 
between the insider and the other party to the trade is the wrong counterfactual. 
If the insider had abstained from the trade, his counterparty would usually have 
found another party, hence, gone through with the same transaction, especially 
if the trade happened on an anonymous exchange. Why should the insiderʼs 
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Even if most agree with the preceding section and, following 
Henry Manne, consider insider trading a victimless crime,200 
markets with and without a trading prohibition are not equally 
attractive to investors. Instead, a market where insiders trade 
freely is likely to lead to an adverse selection problem. 
Uninformed investors cannot identify ex ante which traders are 
insiders. For them, trading on a market where insider dealing is 
lawful translates into systematic losses to insiders.201 Additionally, 
outsiders might fear that dominant shareholders are more likely 
to gain access to inside information than minority shareholders. 
Without a trading prohibition these might be more prone to 
colluding with management.202 A more pragmatic argument 
emphasizes that insider trading prohibitions have become a 
standard feature of well-developed capital markets.203 Against this 
background, the lack of a prohibition is a deviation from the norm 
and sends a negative signal. Taking all this together, there is an 
important risk of adverse selection where insider trading is 
lawful.204 Market makers may ask for high bid-ask spreads, to be 
“on the safe side.” Information traders may lose incentives to 
trade or restrict trading to certain assets.205 Regulated markets 
 
trading partner profit, the argument goes, from the windfall of having 
transacted with an insider? For similar versions of that argument, see 
Bainbridge, supra note 10, at 23; Homer Kripke, Manne’s Insider Trading Thesis 
and Other Failures of Conservative Economics, 4 CATO J. 945, 953 (1985); Henry G. 
Manne, Insider Trading and Property Rights in New Information, 4 CATO J. 933, 934 
(1985) (arguing that only speculator-investors could be hurt and that assessing 
their damages is impossible on anonymous exchanges). 
 200. Anderson, supra note 177, at 7. 
 201. Goshen & Parchomovsky, supra note 136, at 733. 
 202. For this argument, see Maug, supra note 138, at 1569; see also Enriques, 
Lee & Romano, supra note 64 (discussing corporate governance effects). 
 203. For a discussion on the (attempted) role of the SEC, see John P. 
Anderson, Regulatory Ritualism and Other Lessons from the Global Experience of 
Insider Trading Law, 24 U. PA. J. BUS. L. 25 (2021); Choi & Pritchard, supra note 
156, at 28–29. 
 204. For a critique of this notion, see Stanislav Dolgopolov, Insider Trading 
and the Bid-Ask-Spread: A Critical Evaluation of Adverse Selection in Market Making, 
33 CAP. U. L. REV. 83 (2004). 
 205. John C. Coffee, Jr., Is Selective Disclosure Now Lawful?, N.Y. L.J., July 31, 
1997, at 5; Goshen & Parchomovsky, supra note 136, at 711; Payne, supra note 
105, at 17; Bainbridge, supra note 10, at 22 (in the absence of a credible investor 
injury story, difficult to see why investor confidence could be undermined). But 
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become less appealing to capital seekers and investors. To 
mitigate adverse selection of this type, financial markets around 
the globe have settled on a set of basic rules. Insider trading 
prohibitions count among those. 

III.  THE EMERGING LEGAL FRAMEWORK FOR  
INSIDER TRADING IN CRYPTO ASSETS 

Traditional securities markets connect profit-seeking 
investors with capital-seeking issuers. Some crypto assets do 
precisely that, for instance if a corporation issues tokenized 
shares.206 For this category of crypto assets, established insider 
trading law under SEC Rule 10b-5 applies in the United States; in 
the EU, the same goes for established insider trading law under 
MAR.207 However, many crypto assets have little to do with 
investment and capital formation. They range from financing 
tools to payment solutions, access to products and services to 
digital products akin to collectibles. Neither the text nor the 
rationale of established insider trading prohibitions are 
immediately relevant for this entire class of crypto assets. The 
EU’s MiCAR has reacted by creating a bespoke regime for insider 
trading in certain crypto assets. In the U.S., the GENIUS Act carves 
out permitted payment stablecoins from, first, the definition of a 
security, thereby placing them outside the reach of SEC Rule 10b-
5 and, second, the definition of a commodity which removes them 
from the purview of CFTC Rule 180.1. In April 2026, several bills 
and Senate Committee amendments are pending to provide 
further guidance.208 This Essay engages with the pending 

 
see id. at 27 (accepting the argument in a public choice context for market 
professionals). For an empirical critique as to increased bid-ask spreads, see 
Dolgopolov, supra note 153, at 176. 
 206. The SEC Division of Corporation Finance recently released a statement 
seeking to provide some clarity on the application of federal securities laws to 
tokenized securities. See Press Release, Div. of Corp. Fin., SEC, Statement on 
Tokenized Securities (Jan. 28, 2026), https://www.sec.gov/newsroom/speeches-
statements/corp-fin-statement-tokenized-securities-012826-statement-tokenize 
d-securities [https://perma.cc/83LB-MMLY].  
 207. For a carve-out from MiCAR under Article 2(4)(a), see MiCAR, supra note 
113, art. 2(4)(a). 
 208. See, e.g., Digital Commodity Intermediaries Act, S. 3755, 119th Cong. 
(2026) (as reported by S. Comm. on Agric., Nutrition, & Forestry, Feb. 2, 2026). 
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CLARITY Act209 and tries to include the Senate drafts of the 
Responsible Financial Innovation Act 2025 (“RFIA”),210 where 
feasible. Additionally, the SEC and the CFTC have issued an 
interpretive release on certain crypto assets which this Essay 
mentions in passing.  

A. Crypto Assets as Regulated Instruments 

Securities regulators in the U.S. have early on engaged with 
crypto assets. The flexibility of the definition in Section 2(a)(1) of 
the Securities Act of 1933, coupled with the Supreme Court’s 
reading of what constitutes an “investment contract” in Howey,211 
had initially paved the way for a broad understanding of the term 
“security” when applied to crypto assets under Chairman 
Gensler.212 The new administration under Chairman Atkins has 
worked on refining this broad approach. Additionally, the 
pending CLARITY Act narrows the scope of Section 2(a)(1) 
Securities Act of 1933 through definitional carve-outs and 
simultaneously expands CFTC jurisdiction over digital commodity 
spot markets through amendments to the CEA.213 Several 
proposed Senate amendments would shift the regulatory 
perimeter somewhat more towards the SEC, entrusting it with 
oversight of “ancillary assets.” A January 2026 bipartisan 

 
 209. Digital Asset Market Clarity Act of 2025, H.R. 3633, 119th Cong. (as 
passed by House, July 17, 2025). 
 210. Lummis-Gillibrand Responsible Financial Innovation Act, S. 2281, 118th 
Cong. (2023). Subsequent amended versions of the bill have used various names. 
The July 2025 discussion draft was titled “Responsible Financial Innovation Act 
Draft of 2025.” See SEN. BANKING COMMITTEE, S. BANKING COMM., DIGITAL ASSET 
MARKET STRUCTURE LEGISLATION DISCUSSION DRAFT (2025), https://www.lummis.se 
nate.gov/wp-content/uploads/Lummis-Market-Structure-Discussion-Draft.pdf 
[https://perma.cc/CV3B-W4Y5] [hereinafter S. BANKING COMM., DISCUSSION 
DRAFT].  A January 2026 amendment uses the title “Digital Asset Markets Clarity 
Act,” possibly to signal a rapprochement. See H.R. 3633. The Senate Agricultural 
Committee uses the title “Digital Commodity Intermediaries Act.” See S. 3755.  
 211. SEC v. W.J. Howey Co., 328 U.S. 293, 298–99 (1946). 
 212. But see Paul S. Atkins, SEC Chairman, American Leadership in the Digital 
Finance Revolution (July 31, 2025), https://www.sec.gov/newsroom/speeches-
statements/atkins-digital-finance-revolution-073125 [https://perma.cc/FVC8-
CBY2] (announcing that the Chair has directed the Commission staff to develop 
clear guidelines to determine whether a crypto asset is a security). 
 213. H.R. 3633 §§ 103, 201, 301. 
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amendment214 adds the definition of a “network token” and a 
rebuttable presumption, which puts the SEC in the default 
position. Meanwhile, the Senate Agricultural Committee’s draft 
has proposed its own definition of “digital commodities,” 
integrating some features of “ancillary assets” and “network 
tokens.” 

In the EU, the MAR’s prohibition on insider trading applies to 
crypto assets that are “financial instruments” under the second 
Markets in Financial Instruments Directive (“MiFID II”), a term 
that covers securities and commodity derivatives.215 MiCAR 
complements this by stipulating an insider trading prohibition for 
many crypto assets that do not qualify as a security under the 
MAR.216 However, MiCAR’s scope is narrower than the MAR in that 
its insider trading prohibition only applies to crypto assets that 
have been admitted to trading (or where a request has been 
made).217 

1. United States: Moving Towards a Legislative Framework 

The SEC’s much-cited 2017 DAO Section 21(a) report,218 
arguably, is a starting point for how U.S. regulators have engaged 
with crypto assets. Then, the SEC viewed “Initial Coin Offerings,” 
and many other crypto assets, as a security, requiring its issuer to 
register—and implying insider trading prohibitions under SEC 

 
 214. Senate Amendment to H.R. 3633, 119th Cong. (proposed by Sen. Scott, S. 
Comm. on Banking, Hous., & Urb. Affs.), https://www.banking.senate.gov/im 
o/media/doc/market_structure_draft.pdf [https://perma.cc/JW9W-8534].  
 215. See Council Directive 2014/65/EU of the European Parliament and of the 
Council of 15 May 2014 on Markets in Financial Instruments and Amending 
Directive 2002/92/EC and Directive 2011/61/EU (Recast), art. 4(1) pts. 15, 44, 
annex I § C, 2014 O.J. (L 173) 349 [hereinafter MiFID II]. 
 216. See MiCAR, supra note 113, arts. 1(2)(a), 2(1)(18), 86(1), 89. 
 217. See id. arts. 1(2)(a), 2(1)(18), 86(1). Note, however, that insider trading law 
applies irrespective of whether the transaction takes place on a trading 
platform, as long as the relevant crypto asset was admitted to trading. See id. art. 
86(2);  Claudia Wutscher, in CRYPTO-ASSETS art. 86, at 6 (Susanne Kalss, Martin 
Krönke & Martin Völkel eds., 2024). 
 218. Press Release, SEC, SEC Issues Investigative Report Concluding DAO 
Tokens, a Digital Asset, Were Securities (July 25, 2017), https://www.sec.gov/ 
newsroom/press-releases/2017-131 [https://perma.cc/UF5W-L5DP]. 
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Rule 10b-5.219 This had promised a straightforward answer: Crypto 
assets, which could be framed as a security, fall within the scope 
of Rule 10b-5. Similarly, crypto assets that qualify as a commodity, 
albeit in digital form, fall under CFTC anti-fraud/anti-
manipulation jurisdiction. For insider trading purposes, CFTC 
Rule 180.1, which is modelled after SEC Rule 10b-5, is the relevant 
prohibition. It addresses insider trading under the CFTC’s general 
anti-fraud authority which captures insider trading in breach of a 
pre-existing duty or by trading on inside information that was 
obtained through fraud or deception. However, under Chairman 
Gensler, possibly driven by numerous crypto scandals, the 
Commission increasingly interpreted the Howey test to cover most 
crypto assets, as long as they were not decentralized.220 Arguably, 
this strategy did not succeed in providing a reliable and forward-
looking regulatory framework for crypto assets.221  

The 2025 GENIUS Act is the first step of the U.S. federal 
legislature to regulate certain crypto assets. The Act introduces a 
new category of crypto assets, “permitted payment stablecoins,” 
which are not securities. It follows a prudential, banking-law 
approach, putting issuers under oversight of financial regulators 
(for insured depository institutions and insured credit union 
subsidiaries) and the OCC (licensed nonbank stablecoin 
issuers).222 Permitted payment stablecoins are neither securities 

 
 219. See SEC v. W.J. Howey Co., 328 U.S. 293 (1946). But see JAMES J. PARK, 
WHEN ARE TOKENS SECURITIES? SOME QUESTIONS FROM THE PERPLEXED, LOWELL 
MILKEN INST. POLʼY REP. 1 (2018) (discussing the controversy over which tokens 
qualify as a security under Howey), https://lowellmilkeninstitute.law.ucla.edu/w 
p-content/uploads/2018/12/When-are-Tokens-Securities.pdf [https://perma.cc 
/8KS4-R48M]; Brief for Amici Curiae Law Professors in Support of Defendants, 
SEC v. Wahi, No. 22-cv-01009 (W.D. Wash. June 1, 2023); Langenbucher, supra 
note 104, at 321–22; Menesh S. Patel, Secondary Trading Crypto Fraud and the 
Propriety of Securities Class Actions, 96 S. CAL. L. REV. 1571, 1584 (2024). 
 220. See Testimony Before Senate Committee on Banking, Housing, and Urban 
Affairs, SEC. & EXCH. COMMʼN (Sep. 14, 2021), https://www.sec.gov/newsroom/spe 
eches-statements/gensler-2021-09-14 [https://perma.cc/PZ9L-E4TL] (indicating 
an improbability that assets listed on digital asset exchanges lacked securities); 
Atkins, supra note 212 (contending that the previous administration crippled the 
digital asset industry through a regulation-by-enforcement prerogative).  
 221. Howell E. Jackson & Katja Langenbucher, The Regulation of Technological 
Innovation in Financial Services: A Comparative Approach with Respect to Digital 
Assets and Artificial Intelligence, 88 L. & CONTEMP. PROBS. 77 (2026). 
 222. See infra III.B.2. 
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nor commodities, hence, the established insider trading 
prohibitions of SEC Rule 10b-5 and CFTC Rule 180.1 do not apply. 

The pending CLARITY Act partially closes the gap which the 
GENIUS Act leaves as far as transactions on registered platforms 
are concerned. More concretely, the Act adds a second, non-
security category—“digital commodities”223—and introduces the 
residual category of “goods, collectibles, and other non-
commodity assets.”224 The Act would vest antifraud and market-
manipulation authority (including insider trading enforcement) 
in the SEC for permitted stablecoin—and digital commodity—
related activities if these take place on SEC-registered entities such 
as broker-dealers or alternative trading systems.225 It mirrors this 
approach for the CFTC, as far as transactions on CFTC-registered 
platforms are concerned.226 By contrast, stablecoin transactions 
outside of these platforms, for instance on peer-to-peer or DeFi 
platforms, remain, at best, in a regulatory gray zone. The Senate 
Banking Committee has proposed to broaden SEC jurisdiction 
somewhat, introducing the new asset class “ancillary asset” and 
“network token,” as well as integrating a rebuttable 
presumption.227 

Section 103 of the pending CLARITY Act illustrates the new 
approach by adding a rule of construction that concerns the 
definition of a commodity under the CEA. It clarifies that there is 
no presumption for a digital asset to qualify as a security solely 
due to it either providing voting or economic rights, or due to its 
value appreciating or depreciating in response to efforts of a 
governance or blockchain system or else due to the adoption and 
use of the blockchain system.228 Arguably, the House bill expects 

 
 223. Digital Asset Market Clarity Act of 2025, H.R. 3633, 119th Cong. § 
103(a)(4) (2025) (defining “digital commodity” as a digital asset intrinsically 
linked to a blockchain system whose value is derived from or reasonably 
expected to be derived from the use of that system). 
 224. Id.  
 225. Id. § 302. 
 226. Id. § 401. 
 227. See Elizabeth L. Davis & Stephen T. Gannon, Senate Banking Committee 
Releases Amendment to 2025 Responsible Financial Innovation Act Draft, DAVIS 
WRIGHT TREMAINE (Jan. 15, 2026), https://www.dwt.com/blogs/financial-
services-law-advisor/2026/01/responsible-financial-innovation-act-amendment 
[https://perma.cc/E256-T59B].  
 228. H.R. 3633 § 103(a)(4). 
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the SEC to adopt a narrower reading of the term “investment 
contract.” The Senate Banking Committee January 2026 
amendment takes a different track. While it had in its 2025 
amendment vested rulemaking authority in the SEC,229 it now 
creates a rebuttable presumption that network tokens are 
ancillary assets, subject to SEC oversight.230  

2. European Union: MiFID II and MAR 

In the EU, the MiFID II & MAR regimes apply to crypto assets 
that are financial instruments. The fragmentation of U.S. 
regulatory oversight, involving the SEC and the CFTC, has no 
analogue among EU member states. Financial regulatory 
jurisdiction for financial instruments comprises both equivalents 
to the U.S. security and to commodity derivatives that fall under 
CFTC regulation in the U.S. 

By contrast with the U.S., there was no pan-European effort 
to interpret MiFID II’s definition of “financial instrument” 
broadly.231 The qualification of crypto assets varied across EU 
member states, who have discretion to define what counts as a 
security if they do not leave the perimeter of MiFID II. 
Accordingly, there may be cases where a crypto asset is 
considered a security in one member state but does not fit another 
member state’s definition, even if it resembles a security in its 
capital-raising goal and in the rights it offers.232 Titles II and VI of 
MiCAR close this gap by applying market abuse rules to several 

 
 229. Responsible Financial Innovation Act of 2025, supra note 210, § 105. 
 230. See Davis & Gannon, supra note 227.  
 231. See Langenbucher, supra note 104, at 321. 
 232. See Annex 1: Legal Qualification of Crypto-Assets – Survey to NCAs, EUR. SEC. 
& MKTS. AUTH. (Jan. 2019), https://www.esma.europa.eu/sites/default/files/libra 
ry/esma50-157-1384_annex.pdf [https://perma.cc/7EAG-JFMQ] (finding that 
nine Member States do not require an investment component for a “transferable 
security” and three include a compulsory book-entry requirement); see also 
Carsten Heise, Now Also in Electronic Form: Securities, BUNDESANSTALT FÜR 
FINANZDIENSTLEISTUNGSAUFSICHT [BAFIN] (Aug. 31, 2021), https://www.bafin.de/S 
haredDocs/Veroeffentlichungen/EN/Fachartikel/2021/fa_bj_2107_eWpG_en.ht
ml [https://perma.cc/247V-MWJ7] (discussing the German Electronic Securities 
Act). 
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classes of crypto assets that are admitted to trading but do not 
qualify as a financial instrument.233 

B. Crypto Assets as Stablecoins 

Creating a bespoke regime for certain classes of crypto assets 
that do not perform a financing or investment function, and hence 
do not necessarily qualify as a security, has been a strategy 
favored by EU legislators. The U.S., under the Trump 
Administration, has followed suit. While these legislative 
endeavors differ in many respects, there is overlap in the attempt 
to focus on stablecoins: Crypto assets that offer a payment 
functionality and promise low volatility.234 

Regulating stablecoins raises important prudential questions, 
ranging from a suitable reserve to consumer redemption rights to 
access to central bank accounts. This Essay does not investigate 
these but focuses exclusively on insider trading. The traditional 
economic rationale for prohibiting insider trading has capital 
formation in mind, a function stablecoins do not usually offer.235 
Still, the two jurisdictions surveyed in the Essay are at different 
stages of addressing insider trading in stablecoins. Details vary. 
The U.S. CLARITY Act proposes to vest authority in the SEC and in 
the CFTC for stablecoins that are traded on platforms these 
agencies regulate.236 The EU prohibits insider trading for all crypto 
assets that fall under MiCAR, including the two groups that most 
 
 233. MiCAR, supra note 113, arts. 2(4)(a), 86. There has been intense 
discussion on hybrid crypto assets that combine various features. See William 
Hinman, Director, Div. of Corp. Fin., U.S. Secs. & Exch. Commʼn, Digital Asset 
Transactions: When Howey Met Gary (Plastic), Remarks at the Yahoo Finance 
All Markets Summit: Crypto (June 14, 2018), https://www.sec.gov/newsroom/sp 
eeches-statements/speech-hinman-061418 [https://perma.cc/5BFR-ELCP]; 
Langenbucher, supra note 104, at 324–25. 
 234. See Howell E. Jackson et al., How We Can Regulate Stablecoins Now—
Without Congressional Action (Brookings Inst., Hutchins Ctr. Working Paper No. 
76, 2022), https://www.brookings.edu/wp-content/uploads/2022/08/WP76-Mass 
ad-et-al_v4.pdf [https://perma.cc/AF8J-GWYJ]; see also Dan Awrey et al., Stable 
Foundations: Towards a Robust and Bipartisan Approach to Stablecoin Legislation 
(Harvard L. Sch. Pub. L. Working Paper No. 25-19, 2025), https://papers.ssrn.c 
om/sol3/papers.cfm?abstract_id=5197044 [https://perma.cc/W2QC-KPV5]. 
 235. See supra Part II. 
 236. Digital Asset Market Clarity Act of 2025, H.R. 3633, 119th Cong. §§  302, 
401 (2025). 
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closely correspond to the U.S. stablecoins “e-money” and “asset-
referenced” tokens, if they are admitted to trading or if a request 
for admission to trading has been made.237  

1. United States: The GENIUS Act, the CLARITY Act, and the 
Senate Committee’s Amendments 

The GENIUS Act, which was signed into law on July 18, 2025,238 
defines a regime for “permitted payment stablecoins,” and 
mandates that firms hold a reserve of assets to secure the 
promised stability.239 The bill also grants coin holders priority for 
repayment in the event of bankruptcy240 and requires that issuers 
abide by some anti-money laundering and counter-terrorism-
financing rules.241 They must be redeemable on a 1:1 basis242 and 
issued by federally or state-regulated entities such as banks.243 

Of special interest for insider trading law are the pending 
CLARITY Act and the proposed Senate amendments. The 
CLARITY Act incorporates the GENIUS Act’s definition of 
permitted payment stablecoins and defines digital commodities 
as well as the residual category of “goods, collectibles, and other 
non-commodity assets.”244 According to Section 401(d) of the bill, 
anti-fraud and market manipulation authority over stablecoin 
trading lies with the CFTC if permitted payment stablecoins are 
traded on a commodity platform.245 The SEC preserves antifraud 
enforcement authority if the permitted payment stablecoins are 
traded on SEC-regulated venues.246 The Senate Banking 

 
 237. MiCAR, supra note 113, arts. 86, 87, 89. 
 238. It becomes effective on January 18, 2027, or 120 days after federal 
banking regulators issue their final implementing regulations. 
 239. Guiding and Establishing National Innovation for U.S. Stablecoins Act, 
Pub. L. 119-27, §4(a)(1)(A), 139 Stat. 419, 425 (2025). 
 240. Id. § 11, 139 Stat. at 457–59. 
 241. Id. § 4(a)(5), 139 Stat. at 429. 
 242. Id. § 4(a)(2), 139 Stat. at 426–27. 
 243. Id. §§ 3–5, 139 Stat. at 423–43.  
 244. Digital Asset Market Clarity Act of 2025, H.R. 3633, 119th Cong. §§ 101, 
103 (2025).  
 245. H.R. 3633 § 401(d) (amending Section 2(c)(2) of the Commodity Exchange 
Act). 
 246. Id. § 302(b).  
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Committee adds a new class of “ancillary assets.”247 The 
Agricultural Committee adds its own definition of “digital 
commodities” in a companion bill focused on CFTC intermediary 
regulation.248  

2. European Union: MiCAR 

The EU MiCAR was a first mover when setting up a legislative 
framework for stablecoins.249 It covers two broad categories of 
crypto assets: stablecoins and “other tokens.” A core difference 
between the U.S. and the EU regime, as mentioned above, lies in 
the absence of a U.S.-style jurisdictional split between securities 
and commodities regulators. This implies that there is no 
equivalent to the duality of SEC Rule 10b-5 and CFTC Rule 180.1. 

MiCAR’s stablecoin category is broader than its U.S. 
equivalent: While “e-Money-tokens” are in many ways similar to 
permitted payment stablecoins, MiCAR adds the category of 
“asset-referenced tokens.”250 E-Money-tokens, like U.S. permitted 
payment stablecoins, are pegged to one single fiat currency, such 
as the Euro. They require full reserve backing, must be 
redeemable at par value, and fiat reserves must be held in a 
separate account.251 The second MiCAR stablecoin category, 
“asset-referenced tokens,” lack a formal U.S. equivalent. Asset-
referenced tokens rely on a more varied reserve, containing for 
instance several fiat currencies or other assets.252 MiCAR’s focus 
for these tokens, again, is prudential, aiming at a stablecoin 

 
 247. Proposed Amendment to the Responsible Financial Innovation Act of 
2025, tit. I, §§ 101–104 (Jan. 12, 2026) (introducing the definitions of “ancillary 
asset” and “network token” and establishing a rebuttable presumption that a 
network token is an ancillary asset subject to SEC oversight). 
 248. Digital Commodity Intermediaries Act, S. 3755, 119th Cong. § 101 (2026) 
(defining “digital commodity” under the Commodity Exchange Act and 
establishing CFTC jurisdiction over digital commodity spot markets). 
 249. See Katja Langenbucher, Regulatory Arbitrage and Stablecoins, in 
NATIONALES UND INTERNATIONALES KAPITALMARKT- UND GESELLSCHAFTSRECHT: LIBER 
AMICORUM CAHN 252–53 (David Donald et al. eds., 2024). 
 250. MiCAR, supra note 113, arts. 3(1)(6)–(7); id. recitals 18–19. 
 251. Id. recitals 54–55, 57 (providing for full reserve backing, segregation of 
reserve assets, and permanent right of redemption for asset-referenced tokens); 
id. recital 19 (providing for par-value redemption for e-money tokens). 
 252. Id. recital 18.  
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reserve that consists of low-risk, secure assets. It sets minimum 
standards as to the reserve, including stress-testing and audits, 
along with requirements to insulate the reserve from the issuer’s 
estate and from reserves held for other token classes.253 Issuers 
and CASPs are prohibited from granting interest linked to the 
duration of holding for both types of stablecoins. Token holders 
enjoy redemption rights.254 

Like the pending CLARITY Act, MiCAR addresses insider 
trading in stablecoins,255 but through a different mechanism: 
while the CLARITY Act relies on extending existing anti-fraud 
authority to registered platforms, MiCAR establishes a standalone 
insider dealing prohibition. MiCAR limits the prohibition to assets 
that were admitted to trading or have requested admission to 
trading pursuant to Article 86(1), a functional equivalent to the 
CLARITY Act in that SEC and CFTC-regulated platforms would be 
covered.256 However, the CLARITY Act limits anti-fraud 
jurisdiction to transactions on or with these platforms. Under 
MiCAR, all transactions are covered, once a crypto asset has been 
admitted to trading. 

While MiCAR has drafted its own market abuse regime, 
tailored to crypto assets, it relies heavily on the MAR’s model. 
Article 89 prohibits insider trading and Article 88 requires prompt 
disclosure of inside information, aligning MiCAR’s rationale with 
that of the MAR. 

Under Articles 86(2) and 86(3), MiCAR’s insider trading covers 
trading on a trading platform as well as outside a platform, both 
in the EU and in a third country.257 Trading as well as tipping are 
prohibited.258 Article 88 requires disclosure of inside information 

 
 253. Id. arts. 34, 36–37. 
 254. Id. recital 58 (prohibiting issuers and crypto-asset service providers from 
granting interest to holders "related to the length of time during which such 
holders are holding" asset-referenced tokens); id. art. 49 (requiring that holders 
of e-money tokens be able to redeem "at any time and at par value"); id. art. 39 
(requiring that holders of asset-referenced tokens be able to redeem “equivalent 
to the market value of the assets” or “by delivering the assets referenced in the 
token”). 
 255. Id. art. 89 (prohibiting insider dealing in crypto-assets admitted to 
trading, including asset-referenced tokens and e-money tokens). 
 256. See supra Section III.B.2. 
 257. Id. arts. 86(2)–(3). 
 258. Id. arts. 89, 90. 
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that directly concerns a crypto asset issuer, an offeror or a person 
seeking admission to trading.259 Article 87 defines inside 
information along MAR’s model, it captures “information of a 
precise nature, which has not been made public” and “which, if it 
were made public, would likely have a significant effect on the 
prices of those crypto-assets or on the price of a related crypto-
asset.”260 

Like the MAR, which references information relating to an 
issuer or a financial instrument, MiCAR covers information 
relating to issuers or to crypto assets. Insiders under Article 89(5) 
of MiCAR, like under Article 8(4) of the MAR, are “classical” 
insiders, such as members of the administrative, management or 
supervisory bodies of the issuer. Importantly, under Article 87(1), 
MiCAR adds the offeror or the person seeking admission to 
trading, for instance a platform or an exchange. This significantly 
broadens insider trading rules for all parties involved. Non-issuers 
might struggle to identify what qualifies as inside information but 
are held liable if they trade in knowing possession of such 
information.261 By contrast, an issuer that is not the offeror might 
not know about the admission to trading, initiated by someone 
else. Still, from that moment on, he is liable for insider trading. 

Furthermore, insiders are persons who possess inside 
information as a result of having a holding in the capital of the 
issuer or of the person seeking admission to trading. Article 
89(5)(c) of MiCAR captures what, under U.S. law, are constructive 
insiders, namely persons who have access to inside information 
through the exercise of an employment, profession or duties. In 
that context, MiCAR stresses that a role in the distributed ledger 
technology or similar technology counts as well.262 Lastly, under 
Article 89(5)(d) of MiCAR, an insider might have knowledge of 

 
 259. Id. art. 88.  
 260. Id. art. 87. 
 261. FIN. CONDUCT AUTH., DP 24/4, REGULATING CRYPTOASSETS: ADMISSIONS & 
DISCLOSURES AND MARKET ABUSE REGIME FOR CRYPTOASSETS ¶ 3.28 (2024), https://ww 
w.fca.org.uk/publication/discussion/dp24-4.pdf [https://perma.cc/7KWX-
B5CX]. 
 262. MiCAR, supra note 113, art. 89(5)(c) (extending insider status to persons 
obtaining inside information through the exercise of an employment, 
profession, or duties, including roles related to distributed ledger technology). 
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inside information because of being involved in criminal 
activities.263  

Like the MAR, MiCAR covers secondary insiders: persons 
who possess inside information and know or ought to have known 
that it is inside information.264 For persons charged with the 
execution of orders, both MAR and MiCAR include information 
conveyed by a client that has to do with that client’s pending 
orders. 

Materiality under MiCAR addresses the “reasonable holder of 
crypto-assets” who expects a price effect on a crypto asset or on a 
“related” crypto asset.265 The rule is modelled on the MAR’s 
“reasonable investor” concept.266 As explained further below, the 
background assumption that pricing of crypto assets follows the 
same logic as pricing of securities, driven by fundamentals, might 
be the clearest illustration of why the strategy to copy-paste 
traditional insider law to the crypto universe has important 
shortcomings.267 

One potential regulatory gap is MiCAR’s lack of an exception 
for legitimate behavior, which is included in Article 9 of the MAR, 
or market practices, which is included in Article 13 of the MAR. 
On its face, the lack of these exceptions makes MiCAR much 
stricter than MAR.268 By contrast, as to sanctions, MiCAR does not 

 
 263. Id. art. 89(5).  
 264. Id. (covering any person who possesses inside information “under 
circumstances other than those referred to in the first subparagraph where that 
person knows or ought to know that it is inside information”). 
 265. Id. art. 87(1). It might have been advisable to better clarify the reference 
to a related crypto asset, which copies the MARʼs concept of a “related derivative 
financial instrument.” MAR has the following situation in mind: pricing of a 
derivative is likely to move because its underlying is affected by the inside 
information. MiCAR, by contrast, does not apply to derivatives only, but more 
broadly to a “related” crypto asset. It does not explain when a crypto asset is 
“related.” Deviating further from the MAR, MiCAR does not mention “related 
crypto assets” (or derivatives) when addressing contingent inside information 
in Art. 87 (2). Id. art. 87(2). 
 266. There is one difference: Under MiCAR insider dealing “shall be deemed” 
to arise. Id. art. 89. This suggests that the insider can rebut the presumption built 
under Article 89(1) of MiCAR, an avenue not open under Article 8(1) of the MAR. 
See Langenbucher, supra note 104, at 325. 
 267. See infra Part IV.B.1. 
 268. See Wutscher, supra note 172, art. 87, para. 6, art. 89, para. 9; see also FIN. 
CONDUCT AUTH., supra note 261, ¶¶ 3.45–.46, 3.48 (discussing the UK approach). 
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require member states to provide for criminal sanctions. This is in 
line with European law’s general subsidiarity principle, where 
criminal law is often left to member state discretion.269 

C. Beyond Stablecoins and the Example of Meme Coins   

We have so far established as the smallest common 
denominator that insider trading prohibitions apply for tokenized 
securities,270 and for stablecoins. In the U.S., this is conditioned on 
the assumption that the pending CLARITY Act will pass and that 
the stablecoin trades on a SEC or a CFTC regulated platform.271 In 
the EU, the relevant stablecoins must be admitted to trading or a 
request to that effect must have been made. 

However, beyond stablecoins, many more crypto assets are 
currently traded on various markets. MiCAR has decided to follow 
a rather proactive approach by prohibiting insider trading in 
many of these assets,272 as long as they are admitted to trading or 
a request has been made. The U.S. CLARITY Act also moves 
beyond permitted payment stablecoins.273 Section 103(4) defines 
the category of “digital commodity” as “a digital asset that is 
intrinsically linked to a blockchain system, and the value of which 

 
 269. Note that MAR is complemented by a criminal component, CRIM-MAD. 
See Council Directive 2014/57 of the European Parliament and of the Council of 
16 April 2014 on Criminal Sanctions for Market Abuse, 2014 O.J. (L 173) 179. That 
directive requires “at least for serious cases of insider dealing . . .  to constitute 
criminal offences when committed with intent.” Id. recital 10. 
 270. See supra text accompanying footnote 203. 
 271. See supra Part III.B.1. 
 272. MiCAR, supra note 113, art. 3(1)(9) (defining “utility token” as a type of 
crypto-asset intended only to provide access to a good or service supplied by its 
issuer); id. art. 36(3), at 94 (requiring that the reserve of assets be operationally 
segregated from the issuerʼs estate “as well as from the reserve of assets of other 
tokens”); id. art. 2 (defining its scope within Article 2(4) as carving out crypto 
assets that fall under existing regulation, for instance financial instruments, 
deposits and insurance products); id. art. 86 (providing for insider trading 
prohibitions).  
 273. A 2026 Senate Banking Committee amendment adds “ancillary asset,” 
defined as “a network token, the value of which is dependent upon the 
entrepreneurial or managerial efforts of an ancillary originator or a related 
person.” See Proposed Amendment to the Responsible Financial Innovation Act 
of 2025, tit. I (Jan. 12, 2026). 
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is derived from or is reasonably expected to be derived from the 
use of the blockchain system.” 

For digital commodities, the established split jurisdiction 
between the SEC and the CFTC is again relevant. The CFTC 
oversees the derivatives and spot markets for digital 
commodities274 while the SEC retains authority over those same 
assets if they are traded through SEC-registered platforms. 
Notably, Section 302 expressly extends rules prohibiting fraud, 
manipulation, or insider trading' to digital commodity and 
stablecoin transactions on SEC-registered platforms, confirming 
that Congress has deliberately addressed the insider trading 
gap.275  

 
 274. Digital Asset Market Clarity Act of 2025, H.R. 3633, 119th Cong. § 401(d) 
(2025) 
 275. Id. § 302. The proposed bill amends Section 10 of the Securities Exchange 
Act of 1934 by inserting subsection (d), which reads:  

To use or employ, in connection with the purchase or sale of any permitted 
payment stablecoin or digital commodity, by or through, as applicable, a 
broker, dealer, national securities exchange, or an alternative trading 
system, any manipulative or deceptive device or contrivance in 
contravention of such rules and regulations as the Commission may 
prescribe as necessary or appropriate in the public interest or for the 
protection of investors. 

Additionally, it adds at the end:  
Rules promulgated under subsection (b) that prohibit fraud, 
manipulation, or insider trading (but not rules imposing or specifying 
reporting or recordkeeping requirements, procedures, or standards as 
prophylactic measures against fraud, manipulation, or insider trading), 
and judicial precedents decided under subsection (b) and rules 
promulgated thereunder that prohibit fraud, manipulation, or insider 
trading, shall apply with respect to permitted payment stablecoin and 
digital commodity transactions engaged in by or through a broker or 
dealer or through an alternative trading system or, as applicable, a 
national securities exchange to the same extent as they apply to securities 
transactions. Judicial precedents decided under section 17(a) of the 
Securities Act of 1933 and sections 9, 15, 16, 20, and 21A of this title, and 
judicial precedents decided under applicable rules promulgated under 
such sections, shall apply to permitted payment stablecoins and digital 
commodities with respect to those circumstances in which the permitted 
payment stablecoins and digital commodities are, as applicable, brokered, 
traded, or custodied by or through a broker or dealer or through an 
alternative trading system or a national securities exchange to the same 
extent as they apply to securities. 
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Crypto assets that fall outside of these categories remain 
unregulated, trading on the basis of private information in these 
assets is lawful. It follows from there that, under the current 
regimes, drawing the line between regulated crypto assets and the 
rest of the crypto asset world is a core exercise: beyond that line, 
insider trading prohibitions do not apply. Given the fast-evolving 
nature of crypto assets, which have in the past seen various 
combinations of features, this is not only a doctrinally challenging 
task. Attempts at evasion and arbitrage compound the problem.276 
The U.S. dual regulatory design adds regulatory competition 
between the SEC and the CFTC. In the following sections, this 
Essay discusses the phenomenon of meme coins as an illustration 
of the difficulties inherent in an asset-classification-based 
regulatory strategy.  

1. Meme Coins Under U.S. Law 

Meme Coins have seen a noticeable rise from a niche product 
for crypto enthusiasts to an asset many political leaders, stars, and 
persons of global recognition offer to the public.277 For the 
purposes of this Essay, they illustrate the challenges that new 
legislation faces when defining classes of assets in an arena that is 
still evolving. 

In February 2025, a SEC staff statement from the Division of 
Corporation Finance had engaged with coins that are “inspired by 
internet memes, characters, current events, or trends for which 
the promoter seeks to attract an enthusiastic online community to 

 
 276. On regulatory arbitrage and its ensuing concerns, see Frank Partnoy, 
The Law of Two Prices: Regulatory Arbitrage Revisited, 107 GEO. L.J. 1018, 1022, 1025 
(2019); Katja Langenbucher, Regulatory Arbitrage: What’s Law Got to Do with It?, 
11 ACCT. ECON. L. 91 (2021). 
 277. See Shaurya Malwa, TRUMP, MELANIA Memecoins Made Millions for 
Some, Less Than $100 for Many, COINDESK (Jan. 24, 2025, at 03:58 ET), 
https://www.coindesk.com/markets/2025/01/24/trump-melania-memecoins-m 
ade-millions-for-some-less-than-usd100-for-many [https://perma.cc/X98S-QR 
HX]; Peter Stone, ‘I Have Never Seen Such Open Corruption’: Trump’s Crypto Deals 
and Loosening of Rules Shock Observers, GUARDIAN (June 17, 2025, at 07:00 ET), 
https://www.theguardian.com/us-news/2025/jun/17/trump-crypto-memecoin-
corruption [https://perma.cc/5S74-C2QW]. 
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purchase the meme coin and engage in its trading.”278 The staff 
statement explains that: “[m]eme coins typically are purchased for 
entertainment, social interaction, and cultural purposes, and 
their value is driven primarily by market demand and speculation. 
In this regard, meme coins are akin to collectibles. Meme coins 
also typically have limited or no use or functionality. Given the 
speculative nature of meme coins, they tend to experience 
significant market price volatility, and often are accompanied by 
statements regarding their risks and lack of utility, other than for 
entertainment or other non-functional purposes.”279 

The statement from the Division of Corporation Finance 
viewed transactions in meme coins as not involving the offer and 
sale of securities,280 implying that they fall outside the regulatory 
perimeter of Rule 10b-5.281 This had left open the possibility that 
meme coins were to be considered commodities under the 
Commodity Exchange Act, leading to CFTC jurisdiction under 
Section 6(c) of the Commodity Exchange Act and CFTC Rule 180.1. 
Further, fraudulent conduct related to meme coins can be subject 
to enforcement action or prosecution by other federal or state 
agencies.282 
 Meme coins have been unlikely to qualify under Section 
103 of the pending CLARITY Act. It defines a digital commodity as 
follows: a “digital asset that is intrinsically linked to a blockchain 
system, and the value of which is derived from or is reasonably 
expected to be derived from the use of the blockchain system.”283 
Section 101(20) defines a “blockchain,”284 and Section 101(23) 
 
 278. Staff Statement on Meme Coins, SEC (Feb. 27, 2025), https://www.sec.gov 
/newsroom/speeches-statements/staff-statement-meme-coins [https://perma.c 
c/DU4T-9FV7]. 
 279. Id.  
 280. Id.  
 281. Id.  
 282. Id.  
 283. Digital Asset Market Clarity Act of 2025, H.R. 3633, 119th Cong. § 103 
(2025) (adding CEA § 1a(16)(F)). 
 284. Id. § 101(20) (amending Section 2(a) of the Securities Act) (“The term 
ʻblockchainʼ means (A) any technology (i) where data is (I) shared across a 
network to create a distributed ledger of independently verifiable transactions 
or information among network participants; (II) linked using cryptography to 
maintain the integrity of the distributed ledger and to execute other functions; 
and (III) propagated among network participants to reach consensus on the 
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defines a “blockchain system.”285 In Section 103(a)(4), the bill 
further amends Section 1(a) of the CEA to explain that a digital 
asset is “intrinsically linked to a blockchain” when the asset is 
directly related to the functionality or operation of the underlying 
blockchain.286 Among the examples the bill lists are assets used to 
transfer value between participants, to access activities or services 
of the blockchain system (utility tokens), participate in the 
decentralized governance system, validate transactions, or 
incentivize participants in the blockchain.287 In that way, the Act 
assigns regulatory jurisdiction over assets such as Bitcoin or Ether 
to the CFTC for spot transactions on CFTC-regulated platforms—
preserving the existing authority over derivatives. The bill 
excludes from its definition of digital commodity several 
categories, for instance securities (including investment 
contracts), security derivatives, permitted payment stablecoins, 
banking deposits, commodities, commodity derivatives, pooled 
investment vehicles, and goods, collectibles, and other non-
commodity assets.288 

Out of these eight categories that the CLARITY Act excludes 
from its scope, seven are regulated under securities, 
commodities, investment, or banking supervisory laws. This is 
not necessarily the case for the last category of “goods, collectibles 
and other non-commodity assets,” which, arguably, involves the 
most important line-drawing exercise. The bill defines these 
“goods, collectibles, and other non-commodity assets” as “a digital 
asset that has inherent value, utility, or significance beyond its 
mere existence as a digital asset, including the digital equivalent 
 
state of the distributed ledger and any other functions; and (ii) composed of 
source code that is publicly available; and (B) any similar technology to the 
technology described in subparagraph (A).”).  
 285. Id. § 101(23) (“The term ʻblockchain systemʼ means any blockchain, 
together with its blockchain protocol or any blockchain application or network 
of blockchain applications.”).  
 286. Id. § 103(a)(4) (“If the digital asset is directly related to the functionality 
or operation of the blockchain system or to the activities or services for which 
the blockchain system is created or utilized.”).  
 287. Id. (adding CEA § 1a(16)(F)(ii)(I)–(VI)) (listing examples of assets 
intrinsically linked to a blockchain system, including assets used to transfer 
value between participants, access the system's activities or services, participate 
in its decentralized governance system, validate transactions, or incentivize 
participants). 
 288. Id.  
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of a tangible or intangible good.”289 Examples it lists include works 
of art or other intellectual property, merchandise, virtual land, 
and video game assets, affinity, rewards or loyalty points, rights, 
licenses and tickets. While the bill does not explicitly address 
meme coins, they are very likely to qualify as a “collectible.” This 
would under the pending CLARITY Act put meme coins outside 
the new purview of the CFTC for digital commodities. 

In March 2026, the SEC and CFTC jointly issued an 
interpretive release that provides more clarity on the application 
of the federal securities laws to digital assets.290 The release 
classifies meme coins as “digital collectibles,”291 which it defines 
as “a crypto asset that is designed to be collected and/or used and 
may represent or convey rights to artwork, music, videos, trading 
cards, in-game items, or digital representations or references to 
internet memes, characters, current events, or trends, among 
other things. A digital collectible does not have intrinsic economic 
properties or rights, such as generating a passive yield or 
conveying rights to future income, profits, or assets of a business 
enterprise or other entity, promisor, or obligor.”292 The 
interpretive release explicitly mentions that digital commodities 
and digital collectibles are not securities—notwithstanding the 
fact that they can be offered and sold subject to an investment 
contract which is a security.293 It goes on to explain that digital 
commodities are necessary to participate in an associated 
functional crypto system, for instance by conveying technical or 
governance rights.294 From digital commodities, the release 
distinguishes digital collectibles without intrinsic economic 
properties or rights.295 They might become a digital commodity, if 
they are integrated in an associated crypto system, but, lacking 
such characteristics, they are a collectible only. The release 

 
 289. Id.  
 290. Application of the Federal Securities Laws to Certain Types of Crypto 
Assets and Certain Transactions Involving Crypto Assets, Securities Act Release 
No. 11,412, Exchange Act Release No. 105,020, 91 Fed. Reg. 13714 (proposed 
Mar. 23, 2026).  
 291. Id. at 13719.  
 292. Id. at 13718. 
 293. Id. at 13717. 
 294. Id. at 13719. 
 295. Id. at 13718.  
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further mentions that meme coins are not a security,296 but leaves 
open the possibility that the offer and sale of fractionalized 
ownership interest of a single collectible could constitute the offer 
and sale of a security.297 

However, neither the interpretive release nor the CLARITY 
Act have addressed the catch-all definition of a “commodity” 
under the CEA.298 This leaves unanswered the question whether 
meme coins could be traditional commodities, and thus subject to 
the CFTC’s established jurisdiction over fraud and manipulation. 

2. Meme Coins Under EU Law 

MiCAR defines a “crypto-asset” within Article 3(1)(5) as “a 
digital representation of a value or of a right that is able to be 
transferred and stored electronically using distributed ledger 
technology or similar technology.”299 MiCAR explicitly captures 
utility tokens, which under the CLARITY Act can be “digital 
commodities” or “digital tools” under the 2026 SEC interpretive 
release.300 The regulation of decentralized crypto assets, such as 
Bitcoin and Ether, follows a nuanced approach under MiCAR. 
Recital 22 explains that a crypto asset without an identifiable 
issuer does not fall within the scope of Titles II, III or IV of MiCAR, 
which cover the offer of a crypto asset, rules on marketing 
communications and the obligation to publish a whitepaper.301 By 
contrast, MiCAR’s Titles V–IX apply. This covers the provision of 
services for decentralized assets, for instance providing custody 
services, operating a trading platform or an exchange.302 

 
 296. Id. at 13719. 
 297. Id.  
 298. 7 U.S.C. § 1a(9) (2018). 
 299. MiCAR, supra note 113, art. 3(1)(5). 
 300. Id. art. 3(1)(9). 
 301. Id. recital 22; id. tit. II (governing offers to the public of crypto assets 
other than asset-referenced tokens or e-money tokens); id. tit. III (governing 
asset-referenced tokens); id. tit. IV (governing e-money tokens). 
 302. For the full list of crypto asset services, see id. art. 3(1)(16).  Even if such 
services are partly performed in a decentralized manner, MiCAR still applies. 
See id. recital 22. Only if services are provided in “a fully decentralised manner 
without any intermediary” will they remain outside the scope of MiCAR. Id.  
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Additionally, Title VI regulates MiCAR’s market abuse regime, 
including its insider trading prohibition.303 

MiCAR includes a long list of exceptions. The regulation does 
not apply to intragroup services, insolvency procedures, Central 
Banks and public international organizations.304 Article 2(4) 
follows with a list of further exemptions, concerning products that 
are regulated by other laws.305 Furthermore, Article 4(3) exempts 
certain types of crypto assets from primary market requirements, 
which largely follow the model of the Prospectus Regulation, but 
not from insider trading prohibitions.306 

The treatment of meme coins under MiCAR is in some, but 
not all respects, similar to the SEC release. Recital 10 of MiCAR 
starts with explaining why “unique and non-fungible” tokens do 
not fall under its scope. It mentions both “digital art”307 and 
“collectibles” as illustrations308—as does the SEC interpretive 

 
 303. Id. arts. 86–92 (prohibiting insider dealing, unlawful disclosure of inside 
information, and market manipulation with respect to crypto-assets admitted to 
trading). 
 304. Id. art. 2(2). 
 305. Id. art. 2(4) (providing exemptions for financial instruments; deposits, 
including structured deposits; funds, except if they qualify as e-money-tokens; 
securitization positions; non-life or life insurance products or reinsurance and 
retrocession contracts; pension products that under national law are recognized 
as having the primary purpose of providing the investor with an income in 
retirement and that entitle the investor to certain benefits; officially recognized 
occupational pension schemes; individual pension products for which a 
financial contribution from the employer is required by national law and where 
the employer or the employee has no choice as to the pension product or 
provider; a pan-European Personal Pension Product and social security 
schemes). 
 306. These exemptions apply to crypto assets that are offered for free, crypto 
assets that are automatically created as a reward for the maintenance of the 
distributed ledger technology or the validation of transactions, offers that 
concern a utility token that provides access to an existing service, and, lastly, 
where the holder of a crypto asset has the right to use it only in exchange for 
goods and services in the limited network of merchants with contractual 
arrangements with the offeror. Id. art. 4, at 67.  
 307. See, e.g., What Is the Difference Between Memecoins and Meme NFTs?, ART 
COLLECTING, https://artcollecting.info/what-is-the-difference-between-memecoi 
ns-and-meme-nfts/ [https://perma.cc/PH28-HD4J] (last visited Mar. 15, 2025). 
 308. MiCAR, supra note 113, recitals 10, 13; id. arts. 2(3), 2(4), at 62.  
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release.309 Of course, meme coins are usually fungible, which 
implies that the term “collectible” in Recital 10 of MiCAR—albeit 
the same word as the SEC interpretive release’s “digital 
collectible”—is meant to exclusively designate unique, non-
fungible NFTs. 

For fungible crypto assets that are not unique in this sense, 
Article 3(5) MiCAR still requires that they represent “a value or a 
right” to include them in MiCAR’s category of “other tokens.” The 
SEC release differs slightly in stating that a “digital collectible does 
not have intrinsic economic properties or rights.”310 Focusing 
instead on “value,” MiCAR zooms in on unique, non-fungible 
tokens which represent ownership of specific internet content.311 
MiCAR does not deny that these assets have “value.” However, 
Recital 10 goes on to explain that they are “not readily 
interchangeable” and their “relative value . . . in relation to 
another . . . cannot be ascertained by means of comparison to an 
existing market or equivalent asset.”312 For meme coins, this is not 
the case. While their value may be volatile, it can at any time be 
established by comparison to the existing market in these meme 
coins. This implies that they are “other tokens” under Article 3(5), 
Title II of MiCAR. The insider trading prohibition applies, but only 
for meme coins that are admitted to trading or for which a request 
to be admitted has been made.313  

By contrast with the CLARITY Act, Recital 11 of MiCAR 
explicitly takes up the concern of avoidance and circumvention. 
The recital clarifies that issuers of “fractional parts of a unique and 
non-fungible token” are not excluded from MiCAR’s scope.314 
Issuing a seemingly non-fungible crypto asset “in a large series or 
collection” will count as an indicator of fungibility.315 Along 
similar lines, attributing a unique identifier is in and of itself not 

 
 309. Application of the Federal Securities Laws to Certain Types of Crypto 
Assets and Certain Transactions Involving Crypto Assets, Securities Act Release 
No. 11,412, Exchange Act Release No. 105,020, 91 Fed. Reg. 13714, 13718–19  
(proposed Mar. 23, 2026).  
 310. Id. at 13718.  
 311. For the example of the “Disaster Girl” NFT, see ART COLLECTING, supra 
note 307. 
 312. MiCAR, supra note 113, recital 10.  
 313. Id. art. 86(1). 
 314. Id. recital 11. 
 315. Id.  
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enough to make a token non-fungible.316 Instead, what makes a 
crypto asset unique are the assets or rights it represents. The 
recital invites competent authorities to adopt a substance over 
form approach and, arguably, gives EU authorities considerably 
broader leeway than their U.S. counterparts. 

Interestingly, while the CLARITY Act entirely exempts 
collectibles from its definition of digital commodities, the SEC 
interpretive release mentions fractionalized ownership interest, 
as does Recital 11 of MiCAR. Still, the context in which the SEC 
release and MiCAR put fractionalized ownership differs. MiCAR 
has circumvention in mind where “fractional parts” are offered, 
which leads to a qualification as crypto asset under MiCAR. The 
interpretive release, by contrast, sees trading in fractionalized 
parts as security trading. 

IV.  IN SEARCH OF A RATIONALE: INSIDER TRADING  
IN CRYPTO ASSET MARKETS 

U.S. and EU legislators have so far followed a similar strategy 
to cope with insider trading on crypto asset markets: they 
designate a group of regulated crypto assets and import existing 
insider trading law to this group. The CLARITY Act does that on 
the SEC side by extending rules under the Securities Exchange Act 
of 1934 to cover digital commodities and stablecoin transactions 
on SEC-registered platforms.317 On the CFTC side the Act extends 
the CEA’s general anti-fraud provisions to digital commodity spot 
markets.318 The same goes for judicial precedents decided under 
these rules.319 Less explicitly, but functionally equivalent, is 
MiCAR’s insider trading regime. While Article 86, and other 
provisions, of MiCAR draft its own rules for market abuse, the 
regulation relies heavily on the MAR’s model. It is the decision by 

 
 316. Id. 
 317. Digital Asset Market Clarity Act of 2025, H.R. 3633, 119th Cong. § 302 
(2025)  
 318. Id. § 401. 
 319. Id. § 302. 
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these legislators to, mostly, transfer existing insider law, that this 
last Part engages with.320 

When faced with markets that are still developing, including 
attempts at evasion and regulatory arbitrage by market actors, 
along with the potential for regulatory competition among 
agencies, a natural course of action would be to go back to first 
principles. The rationales that have justified traditional insider 
trading prohibitions should give sufficient forward guidance to 
explain why insider trading in some crypto assets shall be 
unlawful while insider trading in other assets might be tolerable. 
However, this Essay contends that the established economic 
rationale that underlies insider trading law for traditional 
financial markets does not provide an adequate fit for most crypto 
asset markets. The definition of what counts as inside information 
illustrates this misalignment, as do various doctrinal challenges of 
applying traditional rules to a novel universe which remains in 
flux. This Essay suggests reorienting rationales towards investor 
protection and complementing current legislative strategies by 
zooming in on the integrity of regulated exchanges. 

A. The Traditional Rationales Revisited 

Established economic rationales of insider trading 
prohibitions all have to do with financial markets that enable 
capital formation for companies and investor participation for 
both professionals and retail investors.321 The EU MAR most 
clearly follows this approach, linking insider trading law with the 
requirement of immediate disclosure of material information. 
U.S. insider trading law, due to its historical development, 
combines a focus on securities markets with the notion that, at its 
core, insider trading constitutes fraud. Still, both jurisdictions 
have fostered efficient pricing for securities markets, attuned to 
issuer fundamentals. Both have combatted adverse selection on 

 
 320. Article 140 of MiCAR, which mandates a report by the Commission on 
the application of MiCAR, has potential legislative changes already in mind. The 
classification of crypto assets is mentioned as one salient point. See MiCAR, 
supra note 113, art. 140(2)(b) (contemplating the completion of a report by the 
European Commission discussing the experience of classifying crypto assets 
and possible divergences in approaches among authorities).   
 321. See supra Part II; Goshen & Parchomovsky, supra note 136, at 711. 
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financial markets, but not on other markets for generic products 
or services. For crypto assets, this established economic rationale 
does not carry very far, unless insider trading concerns regulated 
financial instruments in digital form.322 

Core differences between traditional financial instruments 
and crypto assets are evident for those assets that resemble 
products or services. For instance, a voucher for data storage 
space, an update in a video game, or a unique NFT—all of these 
are potential uses of digital assets that do not resemble a 
traditional financial instrument. None of these assets provide a 
means for capital formation or an opportunity for investors to 
participate in a profit-seeking endeavor of others. Their trading 
resembles traditional, unregulated markets for products and 
services. Hence, informational advantages of one party within 
these markets do not usually lead to legal implications, unless 
there is common law or wire fraud involved. 

The same goes for the numerous stablecoin variants that have 
attracted global legislative attention. For the sub-group of 
stablecoins that exceptionally qualify as securities under U.S. law 
or as financial instrument under EU law, the established 
rationales, based on actors on financial markets, apply. However, 
for all other stablecoins, legislators were spurred into action 
precisely because these coins did not exhibit the unique function 
of a financial instrument, to connect issuers and investors, with 
ensuing governance or cash flow rights. This explains why large 
parts of novel stablecoin legislation are prudential, and, 
additionally, concern conduct supervision of issuers, elements 
that are characteristics of banking, not  securities law.  

B. Doctrinal Challenges Revisited 

U.S. and EU law have copy-pasted a considerable number of 
legal rules from the regulation of financial markets, including 
insider trading law. Arguably, the underlying legislative strategy 
is to strengthen these novel markets and mitigate the risk of 
adverse selection. However, as suggested in this section, for assets 
that do not resemble tools for capital formation and investor 

 
 322. See supra Part III.1. 
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participation, this strategy leads to important doctrinal challenges 
that exemplify the misfit in rationale. 

1. Identifying Inside Information, Pricing Securities, and 
Materiality in Crypto Markets 

A challenge that unites U.S. and EU insider trading law, when 
applied to crypto assets, is the identification of relevant inside 
information. Even though U.S. law insists on insider trading law’s 
fraud component, its securities markets element appears in the 
standard for “material, non-public” information.323 Along similar 
lines, Article 7(1) of the MAR focuses on information which has 
not been made public and would be likely to have a significant 
effect on prices.324 Price effects, according to Article 7(4) of the 
MAR, occur if a “reasonable investor” would be likely to use the 
information as part of his or her investment decision.325 U.S. law 
employs the “total mix” test, which focuses on whether the 
relevant piece would have altered the available information when 
making an investment decision.326 Both standards rely on 
established insider law rationales, linking the availability of inside 
information to a movement in prices on securities markets. 

Legislators, regulators, and courts that apply a test like the 
“total mix,” or a model person like the “reasonable investor” 
assume not only that it is useful to conceptualize financial markets 
investors as reacting to information. Additionally, test prongs 
such as materiality or “significant effect on prices” presume that 
investors distinguish between information that is relevant or 
irrelevant for assessing the fundamental value of a security, i.e. its 

 
 323. See TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 449 (1976) (holding 
that a fact is material if “there is a substantial likelihood that a reasonable 
shareholder would consider it important” in making an investment decision”); 
Basic Inc. v. Levinson, 485 U.S. 224, 231–32 (1988) (adopting the TSC Industries 
materiality standard for Section 10(b) and Rule 10b-5 actions). 
 324. Kurt Schulzke & Gerlinde Berger-Walliser, Toward a Unified Theory of 
Materiality in Securities Law, 56 COLUM. J. TRANSNATʼL L. 6, 44–46 (2017) 
(discussing MARʼs requirements of disclosure for unpublished information as 
being a potential source of significant securities pricing effect). 
 325. MAR, supra note 21, art. 7(4). 
 326. TSC Indus., 426 U.S. at 449 (holding that an omitted fact is material if 
there is a substantial likelihood that a reasonable investor would view it as 
significantly altering the “total mix” of available information). 
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risk-adjusted discounted future cash flow. There has been much 
debate, both empirical and normative, on whether investors 
consider solely information that impacts the fundamental value of 
an asset or, instead, react to secondary market events such as 
rumors or short-swing price movements, and exhibit herding 
behavior.327 Acknowledging these debates, the expectation of a 
discounted future cash flow is what distinguishes the pricing of 
securities from ordinary products and services, including the 
example of a van Gogh painting repeatedly used in this Essay.328 

For crypto assets that are not tokenized securities, the 
standard to define inside information along the traditional lines 
previously discussed does not often translate into a meaningful 
legal test. This has to do with issuers and with crypto market 
structure. Existing insider trading law starts from the issuer of a 
financial instrument who faces information that is likely to impact 
the instrument’s fundamental value, expectations of discounted 
future cash flow, and, consequently, the price investors are 
willing to pay for the financial instrument offered.329 For many 
crypto assets, there is no immediate analogue to issuer-related 
information of that type. 

 
 327. Langenbucher, supra note 105, at 301; Daniel Kahneman & Amos 
Tversky, On the Psychology of Prediction, 80 PSYCH. REV. 237 (1973); Amos Tversky 
& Daniel Kahneman, Judgment under Uncertainty: Heuristics and Biases, 185 SCI. 
1124 (1974); Daniel Kahneman & Amos Tversky, Prospect Theory: An Analysis of 
Decision Under Risk, 47 ECONOMETRICA 263 (1979); Daniel Kahneman, Maps of 
Bounded Rationality: Psychology for Behavioral Economics, 93 AM. ECON. REV. 1449 
(2003); see RICHARD H. THALER, MISBEHAVING: THE MAKING OF BEHAVIORAL 
ECONOMICS 203–15 (2015) (discussing the comparison to a “beauty contest” and 
understanding investment decisions as a “guessing game”). 
 328. On the preferability of discounted cashflow analysis in the context of 
securities litigation, see Frank Partnoy, Market Prices vs. Fundamental Value: The 
Case for Using Discounted Cashflow Analysis in Securities Class Actions, 77 BUS. LAW. 
1059, 1059–62  (2022) (arguing that courts should shift focus from market prices 
to fundamental value by substituting or supplementing event studies with DCF 
analysis in securities class actions). 
 329. Consequently, a legislator that copy-pastes insider law to the crypto 
realm must designate the issuer of a crypto asset. For fully decentralized assets, 
this is, at best, a hypothetical exercise. For assets that have an issuer, UK 
regulators have convincingly stressed that there is currently little credible threat 
of enforcement, especially if issuers are hard to locate and identify, see FIN. 
CONDUCT AUTH., supra note 261, ¶¶ 3.17–25; 3.7. 
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At first glance, stablecoins come closest to providing 
fundamental-value-related topics, such as the value of assets held 
in a reserve, the stabilization mechanism, custody arrangements, 
redemption rights of asset holders,330 technical or software issues 
of the stablecoin, or the management of the issuer.331 However, 
stablecoins (that do not exceptionally qualify as securities) are not 
expected to offer a future cash flow. What might first appear to be 
information related to the fundamental value of the stablecoin, 
upon closer inspection, simply defines the stablecoin’s qualities. 
Together with secondary market events such as rumors, price 
bubbles, upcoming exchange listings,332 or runs, these issues 
influence stablecoin prices.333 

For more general digital commodities, or “other tokens,” the 
difference between traditional securities and crypto assets is even 
more pronounced, given the evident lack of a future cash flow 
expectation. The price of a crypto asset may be driven by the 
esteem of an affiliated politician or public figure, statements by 
such persons on social media, or the marketing of a product or 
service the asset offers. However, these issues do not indicate 
future cash flow. Instead, they are established signs of supply and 
demand of a product, rather than securities markets. 

Even for secondary market events, it is doubtful whether 
crypto asset markets today are developed enough to meaningfully 
indicate what “a reasonable holder of crypto assets would likely 
use as part of the holder’s investment decisions,” as Article 87(4) 
of MiCAR has it.334 Crypto markets are not yet as broad and deep 
as traditional financial markets. Core intermediaries such as 
credit rating agencies, or other established services or channels to 
transmit reliable information to crypto markets, for now, are 

 
 330. See MiCAR, supra note 113, recital 47. 
 331. One potential set of criteria that would impact the value of a stablecoin 
is contemplated in the enacted GENIUS Act. See Guiding and Establishing 
Innovation for U.S. Stablecoins Act of 2025, Pub. L. No. 119-27, § 4(a)(1), 139 Stat. 
419, 425–26 (2025) (to be codified at 12 U.S.C. § 5903). 
 332. Verstein, Crypto Assets, supra note 13, at 17–18. 
 333. For a helpful discussion on the significant run on the TerraUSD 
stablecoin, and its associated ecosystem, see Jiageng Liu et al., Anatomy of a Run: 
The Terra Luna Crash (Natʼl Bureau of Econ. Rsch., Working Paper No. 31160, 
2023). 
 334. MiCAR, supra note 113, art. 87(4). 
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absent within the crypto markets.335 The decentralized nature of 
blockchain, the lack of historical data and of established methods 
for evaluating crypto assets account for further complications 
around identifying a market price.336 

Against this background, the difference in asset pricing 
between financial and crypto assets illustrates why copy-pasting 
existing insider trading law to the crypto markets produces a 
misalignment of the rationales that underpin the traditional and 
the new regime. It is not future profits from the efforts of others 
that primarily drive pricing of crypto assets. Instead, themes such 
as quality of the product or service linked to the asset, its planned 
features, speculation on future demand, marketing efforts by the 
issuer, political or charitable causes might all be relevant. 
Information bubbles that are characteristic for communication on 
social media more generally play a role,337 tweets by famous 
persons, “finfluencers,” digital engagement practices, and more 
contribute to volatile prices.338 All of this likens pricing for crypto 
assets (that are not financial instruments in digital form) to 
pricing on standard markets for goods and services. It follows 
from there that the established rationale of insider trading 
prohibitions, linked to financial, not more general markets, is a 
poor fit for most crypto assets. This leaves us with the much more 
generic goal of investor protection as the remaining rationale for 
prohibiting insider trading in crypto assets.339 

 
 335. See FIN. CONDUCT AUTH., supra note 261, ¶¶ 1.14; 2.4; 2.5; 2.15; 2.20; 3.17–
25; 3.7, 3.31–44. 
 336. See id. ¶ 3.7. 
 337. See id. ¶ 2.4. But see Verstein, Crypto Assets, supra note 13, at 24. 
 338. Katja Langenbucher, Kapitalmarktrecht, Informationseffizienz und soziale 
Medien, in DIGITALE UNTERNEHMENSKOMMUNIKATION 53, 54–74 (Florian Möslein & 
Jukka Hinz eds., forthcoming 2025); Katja Langenbucher et al., Der Einsatz von 
„Digital Engagement Practices” in der Vermögensanlage: Empirische Evidenz und 
rechtliche Einordnung [The Use of "Digital Engagement Practices" in Asset 
Management: Empirical Evidence and Legal Classification], 2023 ZBB 95; Patel, 
supra note 219, at 1585; Menesh S. Patel, Fraud on the Crypto Market, 36 HARV. 
J.L. & TECH. 171 (2022). 
 339. See infra Part IV.3. 
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2. Underinclusivity Revisited 

Transplanting a legislative regime without the underlying 
rationale leads to a variety of doctrinal challenges. This is most 
evident where the traditional regime is already fuzzy or flawed. 
The difficulties of deciding what counts as a “confidential 
relationship” under the misappropriation theory, of capturing 
governmental insider trading, and of defining property rights 
when investigating wire fraud all illustrate this. 

The SEC has struggled to provide, and formalize through 
litigation, hard and fast lines of what counts as a confidential 
relationship between an insider and either shareholders or the 
source of the information.340 Arguably, several features of crypto 
markets will compound these challenges. The existence of a 
relevant relationship between insider and shareholders is 
unlikely, given that a large group of crypto assets does not 
resemble the issuer-shareholder phenomenology. The 
“confidential relationship to the source of the information” prong 
of an insider trading claim might, in many situations, be more 
helpful. Cases like Wahi and Chastain revolve around insiders who 
have used information that they gained as employees, bound by a 
confidentiality agreement. However, as seen above,341 this prong 
has failed where an insider informs the principal of his trading 
plans. Hence, and unsatisfyingly, it will ultimately be privately-set 
governance standards at a crypto exchange that decide outcomes 
in certain criminal cases. Furthermore, the anonymity of large 
parts of the crypto market might altogether rule out anything 
resembling a confidential relationship. Tellingly, SEC v. 

 
 340. See, e.g., Chiarella v. United States, 445 U.S. 222, 228 (1980) (holding that 
the duty to disclose or abstain arises only where one party has information the 
other is entitled to know “because of a fiduciary or other similar relation of trust 
and confidence”); Dirks v. SEC, 463 U.S. 646, 662 (1983) (acknowledging that 
determining whether an insider personally benefits from a disclosure “will not 
always be easy for courts”); United States v. OʼHagan, 521 U.S. 642, 652 (1997) 
(extending liability to outsiders who breach a duty of trust and confidence to the 
source of information, rather than to shareholders); Salman v. United States, 
580 U.S. 39, 50 (2016) (declining to resolve how close a personal relationship 
must be to satisfy the personal benefit requirement beyond gifts to “trading 
relative[s] or friend[s]”). 
 341. See supra Part I.A.2.c. 
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Dorozhko,342 involving a computer hacker, relied on material 
misrepresentation in connection with the sale of a security, 
sidestepping the question of a confidential relationship 
altogether.343 

For crypto assets that look like a product or a service, the 
misalignment of rationales explains why a confidential 
relationship between buyer and seller, or service-provider and 
customer will be a hypothetical exercise. Outside of financial 
markets, not every informational advantage raises legal concerns. 
On such markets, adverse selection can be a sign of healthy 
market forces, not an invitation for regulators to step in.344 

Governmental insider trading counts among the much-
lamented underinclusivity features of current U.S. insider law. 
Doctrinally, it is challenging to construct a confidential 
relationship along traditional lines. Section 108 of the CLARITY 
Act extends the CEA’s existing prohibitions against the improper 
use of nonpublic information by certain government employees 
to the trading of digital commodities.345 However, crypto markets 
will exacerbate, rather than mitigate, the existing debate, as the 
considerable global attention involving alleged insider trades by 
government officials suggests.346 The fluctuating shape and form 
of many crypto assets, along with the anonymity or pseudonymity 
of creating, promoting and trading as well as the vague notion of 
what might qualify as inside information all raise challenges. The 
STOCK Act,347 having struggled with traditional financial markets, 
arguably, will provide little relief. Ethics rules have engaged with 
identifying some crypto asset transactions that require disclosure 

 
 342. 574 F.3d 42 (2d Cir. 2009). 
 343. See supra Part I.A.3.a. 
 344. See supra Part II.D. 
 345. Digital Asset Market Clarity Act of 2025, H.R. 3633, 119th Cong. § 108 
(2025). 
 346. See, e.g., Eric Lipton & David Yaffe-Bellany, Early Crypto Traders Had 
Speedy Profit on Trump Coin as Others Suffered Losses, N.Y. TIMES (Feb. 12, 2025), 
https://www.nytimes.com/2025/02/09/us/politics/trump-crypto-memecoin.htm 
l [https://perma.cc/JPA7-Z4NE]; Muyao Shen, Javier Milei’s Crypto Scandal Led to 
Losses for 86% of Traders, BLOOMBERG (Feb. 19, 2025, at 19:47 GMT), https://www. 
bloomberg.com/news/articles/2025-02-19/javier-milei-s-crypto-scandal-led-to-l 
osses-for-86-of-traders [https://perma.cc/VTL7-VG2T].  
 347. Stop Trading on Congressional Knowledge Act of 2012, Pub. L. No. 112-
105, 126 Stat. 291 (codified as amended in scattered sections of 5 U.S.C.). 
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by U.S. representatives and certain House staff.348 However, 
enforcement is challenging, due to weak know-your-customer 
standards,349 and general legal uncertainty. 

The underinclusivity of U.S. insider law has prompted 
prosecutors to rely on wire fraud, rather than securities fraud, 
when facing crypto assets, a strategy that has met with 
considerable scholarly critique.350 The CLARITY Act is likely to 
mitigate the problem in that it identifies a group of regulated 
crypto assets that qualify for the newly applicable insider trading 
prohibition. However, another concern remains: It is unclear 
whether Carpenter remains relevant to potentially complement 
the traditional understanding. If so, courts—or legislators—must 
spell out whether information that can influence the price of a 
crypto asset does indeed qualify as property for the purposes of 
fraud.351 

3.  Overinclusivity Revisited 

MiCAR has been modelled after MAR’s information-based 
regime for crypto markets,352 including its core rationale of 

 
 348. HOUSE COMM. ON ETHICS, FINANCIAL DISCLOSURE REPORTS FOR CALENDAR 
YEAR 2023 AND PERIODIC TRANSACTION REPORTS (2024), https://ethics.house. 
gov/wpcontent/uploads/2024/11/FDInstructionGuide_current_2023.pdf [https:/ 
/perma.cc/6QYL-4CMJ]; SENATE SELECT COMM. ON ETHICS, FINANCIAL DISCLOSURE 
INSTRUCTIONS FOR CALENDAR YEAR 2024 (2025), https://www.ethics.senate.gov/pu 
blic/_cache/files/4f1978be-07df-40e3-97b4-46f25f2e3390/financial-disclosure-
instructions-for-cy2024.pdf [https://perma.cc/75P3-RD5L]. 
 349. See, e.g., Modern Emoluments and Malfeasance Enforcement Act, S. 
1620, 119th Cong. (2025). 
 350. See supra Part I.A.3.c. 
 351. See infra Part IV.C. 
 352. The CLARITY Act seems to rule out a disclosure-based rationale. See 
Digital Asset Market Clarity Act of 2025, H.R. 3633, 119th Cong. § 302(a)(3) (2025) 
(adding provisions that rules “imposing or specifying reporting or 
recordkeeping requirements, procedures, or standards as prophylactic 
measure against fraud, manipulation, or insider trading” shall not apply to 
permitted stablecoins or digital commodity transactions). The Responsible 
Financial Innovation Act, by contrast, includes a disclosure requirement. See 
Responsible Financial Innovation Act, S. 4356, 117th Cong. § 301 (2022) (adding 
CEA § 41(b)) (imposing periodic disclosure requirements on issuers that provide 
ancillary assets in connection with the sale of a security). 
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disclosure, to justify insider trading prohibitions.353 Consequently, 
Article 88(1) of MiCAR requires immediate public reporting of 
inside information, just like Article 17(1) of the MAR.354 This 
applies to information about the crypto asset and its issuer, even 
if the classical justification does not provide a convincing 
rationale.355 

MiCAR’s disclosure obligations do not stop there. An offeror, 
i.e. a person “who offers crypto-assets to the public,”356 and a 
person seeking admission to trading must inform the public of 
inside information as well, if the inside information directly 
concerns them.357 This extension of disclosure obligations to 
offerors is surprising if one understands its rationale solely along 
MAR’s focus on efficient pricing of assets on securities markets—
the offeror is not always identical with the originating issuer. 
Along traditional lines, an offeror’s standing has little to do with 
efficient pricing of that asset. Instead, MiCAR’s decision to 
broaden the group of addressees of the insider trading prohibition 
might be understood as a welcome reaction to investor 
expectations. Investors place trust not only in what they know 
about the issuer of a crypto asset. Additionally, parties that make 
a public offer, publish a white paper and comply with various 
conduct and marketing obligations, have become important 
market actors in their own right, enhancing the relevant crypto 
asset’s reputation for investors. Inside information on offerors 
will, for instance, impact the fungibility of assets, the ease of 
trading in instances where the offeror encounters technical or 
financial troubles, or the speculative expectations on which assets 
will end up being sought-after commodities. While concerns such 
as these contribute further to the move away from traditional 

 
 353. See supra Part I.B. 
 354. MiCAR, supra note 113, art. 88(1); MAR, supra note 21, art. 17(1). The 
Responsible Financial Innovation Act requires specific periodic disclosure on 
information that is material and known or reasonably knowable to the ancillary 
asset originator. See S. 4356 § 301 (2022) (adding CEA § 41(c)(1)) (requiring semi-
annual disclosure of information relating to the issuer and any ancillary asset, 
including risk factors known to the issuer and any other material factor or 
information about which the issuer is reasonably aware). 
 355. MiCAR, supra note 113, art. 3(1)(10); see supra Part IV.A. 
 356. Id. art. 3(1)(13). For asset-referenced tokens, only the issuer can be 
offeror, see id. art. 16(1). 
 357. Id. art. 88(1). 
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rationales of financial markets regulation, they point towards an 
alternative rationale for insider trading prohibitions on crypto 
markets: achieving market integrity through regulated 
exchanges. 

C. Investor Protection and the Role of Gatekeepers 

U.S. and EU legislators have cited “market integrity” when 
explaining why insider prohibitions must apply to crypto markets. 
“One of the reasons the U.S. capital markets are so robust, 
efficient, and effective is that we have rules designed to protect 
investors and the integrity of the marketplace,” SEC 
Commissioner Hester Peirce has said.358 Mindful of the fraud 
element of U.S. insider trading law, she has stressed that “we do 
not tolerate liars, cheaters, and scammers.”359 MiCAR explains 
that “it is important to ensure confidence in markets in crypto-
assets and the integrity of those markets,” citing insider law as a 
core element.360 Still, both references to market integrity raise a 
core question: why would legislators prohibit the use of private 
information on crypto markets, but not on other generic markets 
for products and services? Why regulate (insider trading in) some 
crypto assets, but not others? 

Market integrity looks different for capital formation markets 
if compared with commodities markets, markets for payment 
tools, meme coins, or non-fungible assets. Financial markets that 
are central to capital formation and investment are tightly 
regulated to create an attractive and competitive arena for 
professional investors and analysts, indirectly benefiting retail 
investors via efficient pricing.361 On the other end of the spectrum, 
arts markets are historically self-regulated. They are not treated 
as regulated markets and imply opportunities for arbitrage and 

 
 358. Hester M. Peirce, Commʼr, SEC, Statement: The Journey Begins (Feb. 4, 
2025), https://www.sec.gov/newsroom/speeches-statements/peirce-journey-be 
gins-020425 [https://perma.cc/KT3R-8F9P]. 
 359. Id.; see also S. BANKING COMM., DISCUSSION DRAFT, supra note 210, at 21  
(providing within § 109(c) the authority to pursue fraud, manipulation, or 
deceptive practices involving digital assets). 
 360. MiCAR, supra note 113, recital 95. 
 361. See supra Part II.B. 



658 Fordham Journal of Corporate & Financial Law  [Vol. 31 

informational advantages, even if an emerging anti-money 
laundering regime provides a baseline framework.362 

Considering the regulation of physical commodities markets 
might best illustrate the tension between what is perceived as part 
of the real economy as opposed to the financial markets sector. 
The EU has so far regulated commodity trading only as to 
organized derivatives and securities markets (with an exception 
for energy markets). Spot commodity transactions are in the EU 
covered indirectly where they impact pricing of a financial 
instrument (or a derivative) that is traded on a regulated market, 
a multilateral trading facility (“MTF”) or organized trading facility 
(“OTF”).363 Reaching beyond MAR’s scope, the U.S. Dodd-Frank 
Act extended the CFTC’s authority to directly police certain spot 
commodity transactions  (only) as to fraud and market 
manipulation, including insider trading.364 While this regulatory 
authority had at first been exercised rarely, the CFTC has in more 
recent years claimed jurisdiction in several fraud cases 
concerning spot transactions on commodity markets.365 Following 
this trend, the Commission declared in 2015 that “bitcoin and 
 
 362. Sarah Jane Kim, Expanding U.S. Anti-Money Laundering Laws to the Art 
Market: A Proposal for a New Regulatory Framework, HARV. ART L. ORG. (Mar. 13, 
2025), https://orgs.law.harvard.edu/halo/2025/03/13/expanding-u-s-anti-money 
-laundering-laws-to-the-art-market-a-proposal-for-a-new-regulatory-framewor 
k/ [https://perma.cc/YBK7-6Q3F]; Unveiling the Connection: Art Market and AML 
Regulations Demystified, FIN. CRIME ACAD. (Jan. 26, 2026), https://financialcrim 
eacademy.org/art-market-and-aml-regulations/ [https://perma.cc/H43Q-
RVYE]. 
 363. MAR, supra note 21, art. 2(1). 
 364. Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. 
No. 111-203, § 753, 124 Stat. 1376, 1750 (2010) (codified as amended at 7 U.S.C. § 
9); see Tyce Walters, Regulatory Lies and Section 6(c)(2): The Promise and Pitfalls of 
the CFTC’s New False Statement Authority, 32 YALE L. & POLʼY REV. 335 (2013). 
 365. CFTC v. Monex Credit Co., 931 F.3d 966, 969–70 (9th Cir. 2019) 
(discussing the sale of precious metals to retail customers and the CFTCʼs 
exercise of its authority under Dodd-Frank over leveraged retail commodity spot 
transactions); Press Release, CFTC, CFTC Orders Trafigura to Pay $55 Million for 
Fraud, Manipulation and Impeding Communications with the CFTC (June 4, 
2024),https://www.cftc.gov/PressRoom/PressReleases/8921-24 [https://perma.c 
c/5MKH-5F36]; Press Release, CFTC, CFTC Orders Freepoint Commodities LLC 
to Pay $91 Million for Fraudulent Scheme to Misappropriate Material Non-
Public Information (Dec. 7, 2023), https://www.cftc.gov/PressRoom/Pr 
essReleases/8834-23 [https://perma.cc/77VU-MMQ8]; CFTC v. McDonnell, 332 F. 
Supp. 3d 641 (E.D.N.Y. 2018) (discussing fraudulent virtual currency schemes). 
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other virtual currencies” are commodities under the Commodity 
Exchange Act,366 implying enforcement authority to protect 
against fraud and manipulation. The CLARITY Act affirms and 
expands this role of the CFTC and explicitly grants the 
Commission authority as to transactions in digital commodities in 
interstate commerce, including cash or spot transactions.367 Still, 
the CLARITY Act’s comprehensive oversight regime—as distinct 
from the CFTC’s pre-existing anti-fraud authority—requires that 
transactions be conducted by or on an entity that is registered (or 
required to be registered) with the Commission, distinguishing 
these commodity transactions from peer-to-peer or DeFi markets. 
Article 86 of MiCAR even more forcefully highlights the role of 
regulated exchanges. Its Title VI, on market abuse and insider 
trading, applies only to crypto assets that are admitted to 
trading/where a request has been made.368 

Against this background, the somewhat vague reference to 
market integrity might provide the missing rationale for 
prohibiting insider trading even in those crypto assets that have 
nothing to do with financial instruments and capital formation. 
Following this thought, the missing rationale for insider trading 
prohibitions on crypto markets might best be understood along 
two lines. 

First, the role of regulated exchanges as gatekeepers is of 
prime importance for novel markets that are still in flux. 
Legislators are interested in ensuring their fair and orderly 
operation. This rationale covers traditional financial markets, 
where it furthers adequate pricing, but it is neither limited to these 
markets nor to the goal of efficient pricing. It explains why the 
predominantly private, bilateral arts markets are outside the 
scope of market integrity legislation, but physical commodities, 
which are or can be the object of a futures contract, are within the 
 
 366. Press Release, CFTC, CFTC Orders Bitcoin Options Trading Platform 
Operator and its CEO to Cease Illegally Offering Bitcoin Options and to Cease 
Operating a Facility for Trading or Processing of Swaps Without Registering, 
https://www.cftc.gov/PressRoom/PressReleases/7231-15 [https://perma.cc/Y3B 
P-8M73].  
 367. Digital Asset Market Clarity Act of 2025, H.R. 3633, 119th Cong. § 401(d) 
(2025) (adding CEA § 2(c)(2)(F)(i)). 
 368. Title V lays out various requirements for entities that provide services 
for crypto assets, Article 76 stipulates specific rules for CASP-trading platforms. 
See MiCAR, supra note 113, art. 76. 
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regulatory perimeter.369 It follows MiCAR’s strategy to focus on 
crypto asset transactions that involve regulated exchanges or 
assets traded on such exchanges, and the CLARITY Act’s 
requirement to register with the Commission. 

Second, if legislators decide to regulate transactions within 
developing crypto markets, protections against market abuse and 
insider trading are a natural baseline. Again, a glance at the 
CFTC’s jurisdiction for fraud and manipulation,370 which goes 
beyond the CLARITY Act’s “digital commodities,” provides a 
helpful illustration of that point. It is this ground-rule protection 
that the legislators of the Dodd-Frank Act wished to preserve, and 
that Hester Peirce’s comments invoke. That same goal explains 
why MiCAR has not only imported MAR’s market abuse regime, 
even though MiCAR assets are not financial instruments, but has 
restricted it to crypto assets that are traded on CASP trading 
platforms. 

Connecting insider trading law with the role of regulated 
exchanges as gatekeepers along those lines, arguably, provides a 
more fitting rationale than importing received rationales. It is 
worth noting that there is a near-total absence of capital formation 
goals in the new rules that EU and U.S. legislators have drafted.371 
Instead, they are concerned with producing a generally crypto-
business-friendly environment and with basic investor protection 
rules. MiCAR Recital 1 stresses explicitly how “new types of 
business activity and business models . . . will lead to economic 
growth and new employment opportunities.”372 This goes hand in 
hand with well-meaning obligations to ensure retail investor 

 
 369. Clarity for Payment Stablecoins Act of 2023, H.R. 4766, 118th Cong. § 409 
(2023). The Act creates broad exemptions for DeFi activities, id. § 409, but these 
do not include exemptions from fraud and manipulation. 
 370. Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. 
No. 111-203, § 753, 124 Stat. 1376, 1750 (2010) (codified as amended at 7 U.S.C. § 
9(1) (2018)). 
 371. Recital 2 of MiCAR mentions, in passing, the “streamlining (of) capital-
raising processes”, and an “innovative and inclusive way of financing,” but these 
terms do not resurface throughout the Regulation. MiCAR, supra note 113, 
recital 2. The term “financing” reappears often, but only in the context of 
terrorist or counter-terrorist financing. See, e.g., id. recital 16.  
 372. MiCAR, supra note 113, recital 1. 
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protection.373 Somewhat paternalistic policy goals to shelter 
investors from harm replace the systemic, macro-level view that 
has underpinned received insider trading prohibitions on 
financial markets. 

Against this background, insider trading (in crypto assets that 
are not financial instruments) is unlawful not because it hampers 
efficient pricing and risks adverse selection, but because it 
provides a baseline investor protection on regulated exchanges. 
MiCAR’s goal to provide for a “high level of protection of retail 
holders”374 on crypto markets explains why leveraging 
informational advantages on these markets is unlawful, while 
using inside knowledge in, for instance, the arts market is not. 

Reorienting insider trading law’s rationale from efficient 
pricing on markets for capital formation towards guaranteeing a 
baseline investor protection on regulated markets offers a chance 
to cope with the doctrinal challenges outlined above.375 When 
defining what counts as inside information, courts and regulators 
will not face the struggle of defining the fundamental value of a 
stablecoin or, much worse, of a meme coin. Instead, information 
is “material” if investors must be protected from traders using 
their private knowledge for investment decisions. Defining 
material inside information376 moves from professional investors’ 
predictions on fundamental value towards what investors can 
rightfully expect from a crypto asset that is offered on a regulated 
exchange. Similarly, the U.S. misappropriation theory morphs 
from ever more expanding considerations about confidential 
relationships between actors on financial markets377 towards 
assessing what hurts even baseline investor protection principles. 
Ironically, reassessing wire fraud under Carpenter and the follow-
up decisions on crypto assets378 might provide a helpful guideline 
in this exercise. While the extension of criminal liability has been 

 
 373. This is especially noticeable for MiCAR. See id. recitals 6, 19, 24, 37, 47, 
49, 51, 112; id. arts. 94(1)(d), (f), (k), (s), (t), 102(2), 112(1)(j), 130(1)(c), 130(2)(c), 
135(2), 140(2)(m). 
 374. Id. recitals 6, 19, 24, 37, 40, 47, 49, 51, 112; id. arts. 94(1), (d), (f), (k), (s)–
(t), 102(2), 112(1)(j), 130(1)(c), 130(2)(c), 135(2), 140(2)(m). 
 375. See supra Part IV.B. 
 376. See supra Part IV.B.1. 
 377. See supra Part I.A.2.c. 
 378. See supra Part I.A.3.c. 
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criticized,379 the decision invites fresh thinking on what counts as 
“lying, cheating and scamming” as opposed to lawfully taking 
advantage of an informational advantage. This includes concerns 
about insider trading by government officials, along with trading 
by famous persons or (f)influencers. It is one thing if an 
influencer promotes a generic consumer product; it is another 
when the relevant trades happen on a regulated exchange. For 
MiCAR, that same thought suggests cutting down on 
overinclusivity.380 The concept of material inside information 
should not be construed with efficient capital markets in mind but 
re-conceptualized towards a reasonable degree of investor 
protection on crypto markets, a goal MiCAR mentions 
repeatedly.381  

Furthermore, this reorientation suggests a simpler strategy 
for legislators and regulators. So far, legislators have worked 
relentlessly on distinguishing different types of asset classes and 
regulating some, while leaving insider trading lawful in others. 
This entails complex exercises of delineating regulated from 
unregulated crypto assets, complicated even more by the fact that 
markets are in flux, constantly developing new types of tokens.382 
Arguably, this task is better left to regulatory agencies on the basis 
of broad legislative principles. A core task for the legislator is to 
regulate gatekeepers, not products. This speaks to investor 
expectations when trading on exchanges that have some form of 
official seal of approval. It also explains when insider trading in 
crypto assets is different from transactions on unregulated 
markets such as peer-to-peer transactions or DeFi, which often 
involve borderless, anonymous, or protocol-based trades. This is 
not to imply lawlessness for trades that have moved away from 
regulated exchanges. Like transactions in art markets,  other 
tangible products, or services, fraud in crypto asset trading is a 
crime. However, without it happening on a regulated exchange, it 
lacks the markets-based element that distinguishes an unlawful 
insider trade from the lawful use of superior knowledge in a 
private transaction concerning products or services. 

 
 379. See Rosenfeld, supra note 51, at 124 (weighing both sides of the debate). 
 380. See supra Part IV.B.3. 
 381. MiCAR, supra note 113, recitals 12, 108; id. art. 105(7). 
 382. See supra Part III. 
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CONCLUSION 

While EU and U.S. insider trading prohibitions start from very 
different doctrinal backgrounds, there is considerable 
convergence in practice. U.S. rules have expanded, mitigating 
instances of underinclusiveness; EU rules were narrowed, cutting 
down on overinclusiveness. Both jurisdictions view traditional 
financial markets as beneficial for issuers, who seek access to 
capital, for investors, giving them an opportunity to participate, 
and for the macro goal of efficient capital allocation across the 
economy. The legal concepts of a U.S. “security” and an EU 
“financial instrument” are enabling tools towards that end. 
Stringent enforcement of financial markets laws facilitates capital 
formation, together with ensuring investor protection and 
maintaining fair, orderly, and efficient markets.383 Insider trading 
prohibitions are an integral part of these efforts. 

An element unifying U.S. and EU insider law is their interest 
in building and maintaining strong markets for capital formation. 
As this Essay has suggested, that background assumption does not 
necessarily fit crypto asset markets. Some crypto assets do qualify 
as a tool for capital formation—the clearest example is a 
traditional company share, issued on a blockchain. 

Fungible meme coins provide an evident counterexample. 
Buyers of meme coins do not invest in the venture of an issuer, 
nor do they expect to receive a future cash flow stream. Their 
trades are more akin to a leisurely activity, perhaps hoping that 
the meme coin will rise in value or that the proceeds of the meme 
coin sales contribute to a political or charitable cause. The same 
is true for stablecoins that do not offer cash flow rights. This is not 
to deny that there is a considerable risk of a class of privileged 
actors on stablecoin or meme coin markets that profit from 
private information, e.g. about the quality of the reserves held by 
 
 383. The SEC lists these three core missions. See Mission, SECS. & EXCH. 
COMMʼN (Aug. 9, 2023), https://www.sec.gov/about/mission [https://perm 
a.cc/FR56-C5U7]. The EU MAR and MiFID II have long stressed investor 
protection and market integrity, hoping to indirectly support capital raising. 
The EU Listing Act actively aims to “develop Union capital markets . . . thereby 
enabling companies to access funding sources other than bank lending and to 
adapt their financing structure when maturing and growing in size.” Listing Act, 
supra note 127, recital 1. 
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a stablecoin issuer, the launch date of the coin, the marketing 
efforts that will accompany it, or the plans of large players on that 
market to sell. However, this Essay has submitted that these do 
not provide an analogue to a security’s fundamental value, 
understood as its risk-adjusted, discounted future cash flow. 
Hence, the traditional rationale for prohibiting insiders from 
leveraging their informational advantage lacks a convincing 
explanation for most crypto assets. 

Both jurisdictions have for certain digital assets either 
enacted insider trading prohibitions or are in the process of doing 
so. So far, their strategies overlap in importing existing insider law 
or modelling new insider law on the existing regime, despite the 
lack of a common rationale. Additionally, insider laws capture 
some, but not all crypto assets. 

Several challenges are likely to materialize. First, delineating 
crypto assets, for which insider laws apply, from unregulated 
crypto assets will be demanding, given that these markets are still 
developing. Second, identifying what counts as inside information 
will be difficult, because the concept of materiality has no clear 
equivalent on crypto markets. Instead, pricing on crypto markets 
lacks a meaningful concept of fundamental value, if there is no 
expectation of future cash flows. Third, doctrinal shortcomings of 
established insider trading law will resurface in crypto 
transactions, bringing about less, rather than more, legal 
certainty. U.S. law’s underinclusive insider trading law will 
struggle to define what counts as a confidential relationship in 
crypto markets, to combat prohibited governmental actor insider 
trading in novel types of crypto assets, and to spell out when 
information must be considered property. EU law faces the 
opposite challenge of applying an already overinclusive insider 
law to the crypto universe. The MAR’s broad definition of 
materiality, based on what a reasonable investor might be 
inclined to use when trading, risks becoming even broader for a 
reasonable crypto investor under MiCAR. The lack of an exception 
for legitimate behavior or market soundings further illustrates 
overinclusivity. 

Faced with the ill fit of received insider trading law rationales 
for crypto markets, this Essay has suggested that transplanting the 
traditional insider trading law regime into the crypto arena will 
compound existing doctrinal challenges. In that way, it risks the 
legislators’ goals to offer a legally secure, enabling framework for 
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crypto markets. This Essay contends that, for crypto assets, it is 
not efficiency of capital formation, but investor protection that 
provides the missing rationale for prohibiting insider trades. 
Defining what counts as inside information should not look to 
efficient pricing along the ill-fitting concept of fundamental value, 
but to materiality from the perspective of investor protection. 
Faced with the still-evolving crypto markets, this Essay has further 
suggested focusing legislative efforts not on delineating asset 
classes, which is better left to market supervisors, but on 
exchanges in their role as gatekeepers. If crypto assets are traded 
on a regulated exchange, insider trading prohibitions honor 
legitimate investor expectations that regulation will prevent 
fraudulent behavior. By contrast, for private markets, using 
informational advantages will usually be lawful, as long as the 
boundaries of common law fraud in bilateral relationships are 
observed. 


